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Palabras previas 
Este libro recoge las ponencias presentadas en el "11 International Wor-
kshop", "EU2020: The Lisbon Process revisited", celebrado en Madrid 
el 28 de septiembre de 2011, en el marco del Proyecto de lnvestigaci6n 
de la Acci6n J. Monnet, n" 154460-LLP-1-2009-1-ES-AJM-CL, y del 
Proyecto del Programa Propio de Investigaci6n de la Universidad Car-
los Ill de Madrid, n" 2011/003 73/001, y, con el auspicio de la Embajada 
de la Republica de Francia en Espafia. 
Los trabajos del "workshop" se desarrollaron mediante la exposici6n 
y debate, por sus autores, de cada una de las ponencias, la Profa. Dra. 
C. Barnard (Catedratica de Derecho de la Universidad de Cambridge, 
Thnity College, R. Unido), la Profa. Dra. C. Kaddous (Cateclratica de 
Dcrecho, CatedraJean Monnet "ad personam", y Directora del Centro 
de Estudios Europeos de la Universidad de Ginebra, Suiza), la Profa. 
Salome Santos [Directora del area de Mercado Interior del MDUE-
UC3M, Directora del area jurfdica para Europa de British .Food, y 
antigua Profa. Asistente del Colegio de Europa (Bn~jas)], y, cl Prof. Dr. 
T Stein (Catedratico de Derecho y Director del Europa Institut de la 
Universidad de Saarbriicken (R.FA)]. 
Actu6 como Relator el Prof. Dr. Carlos J. Moreiro Gonzalez (Catedn1-
tico de Derecho Internacional Pt1blico, Catedra Jean Monnet "ad per-
sonam", y Director del Master en Derecho de la UE de la Univcrsidad 
Carlos Ill de Madrid). 
Asimismo, participaron en Ios debates investigadores de la Universidad 
Carlos Ill de Madrid y diplomaticos de la Emb~jada de la Republica de 
Francia en Madrid. 
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Introduccion: En la era del "europeismo 
liquido" 
Una de las consecuencias del ralentizamiento de la atribuci6n de com-
petencias a la Union Europea (UE), claramente constatable desde la 
celebraci6n de Ios Tratados de Niza y de Lisboa, es la disminuci6n de 
Ios niveles de bienestar social que venfan disfrutando la gran mayorfa 
de Ios ciudadanos de sus Estados miembros por el brutal impacto de la 
crisis econ6mica y financiera aun latente. 
Las propias previsiones de crecimiento y de creaci6n de empleo para e) 
conjunto de la UE elaboradas por Ios servicios de la Comisi6n Europea 
han sido revisadas -y corregidas- reiteradadamente desde el afto 2008 
ante !as dimensiones incontrolables de la crisis. 
Consiguientemente !as soluciones naciona!es a la complejidad del 
nuevo entorno socioecon6mico del Siglo XXI, quedan cada vez mas 
reducidas a un selecto grupo de Estados dentro del cual a duras penas 
es posible integrar dos o tres paises europeos. 
Paradojicamente, esta nueva realidad global se despacha en !as grandes 
citas intergubemamenta!es de la UE mediante la adopci6n de mecanis-
mos difusos para coordinar la acci6n de las administraciones nacionales 
con la administraci6n supraestatal. 
Ello ocurre sin denuedo de las constantes resoluciones institucionales 
que abogan por la configuraci6n de polfticas publicas europeas que pro-
porcionen Ios medios necesarios para frenar el deterioro del nive! de vida 
y refuercen !as legftimas expectativas de progreso econ6mico y social, un 
objetivo perseguido desde la creaci6n de !as Comunidades Europeas. 
A falta, pues, de bases jurfdicas habilitantes y de procedimientos de 
decision, supervision y sanci6n estrictamente supranacionales, la Comi-
si6n Europea ha lanzado con frenesf una bateria de actos cuya gruesa 
ambicion programatica contrasta con el pequefto calibre de su natura-
leza no vinculante. 
ll 
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Los dos ultimos decenios del siglo pasado, jalonados respectivarnente 
por la galvanizaci6n de las libertades econ6rnicas fundamentales, la 
creaci6n de la ciudadanfa de la U ni6n y del euro, y, el establecirniento 
del Espacio de Libertad, Seguridad y justicia, entre otros hitos, han 
dejado paso a un mero "europefsmo lfquido". 
C6mo denominar sino a esa marea pseudo regulatoria que inunda el 
acervo europeo de actos de "soft law", y de la que son buenos botones 
de muestra las Cornunicaciones de la Comisi6n Europea sobre la Es-
trategia Europa 2020, de 3 de marzo de 2010, y, sobre el Acta para el 
mercado interior, de 15 de abril de 2011. 
Es sabido que la Estrategia Europa 2020 se adopt6 para actualizar la 
obsoleta e ineficaz Estrategia de Lisboa, adoptada en 2000, concen-
trandola en tres ambitos prioritarios que deben interrelacionarse: la 
consecuci6n de crecirniento inteligente (fundado en el conocimiento y 
la innovaci6n), de crecimiento sostenible (fundado en el uso eficiente 
de Ios recursos, en las energfas limpias y en la competitividad), y, de 
crecimiento inclusivo (fundado en altos niveles de creaci6n de empleo, 
y la cohesion social y territorial). 
Por su parte, el objetivo del Acta para el mercado interior es aportar 
Ios remedios que mejoren el b<Uo rendimiento del ejercicio de las liber-
tades econ6micas fundamentales en la UE, causado, entre otros, por 
las trabas a la libre prestaci6n de servicios y al pleno ejercicio de Ios 
derechos de propiedad industrial e intelectual, y al mantenimiento de 
un marco norrnativo fragmentado en materia de fiscalidad. 
Seglin sostiene C. Kaddous, aunque es posible discernir algun punto de 
conexi6n entre ambas comunicaciones -el Mercado Interior se conside-
ra "un pilar" de la Estrategia Europa 2020, y, especialmente, la piedra 
angular del crecimiento de la creaci6n de empleo, son, por el contrario, 
mas resefiables sus desacoplamientos, dado que la consecuci6n de Ios 
respectivos objetivos programaticos sigue metodos cliferentes. 
En el primer caso, la evaluaci6n por el Consejo Europeo de Ios informes 
anuales remitidos por Ios Estados miembros sobre la implementaci6n 
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de las medidas de modernizaci6n econ6mica y de inclusion social que 
concluye con la adopci6n de recomendaciones del Consejo de Ministros 
si existen divergencias resefiables. Mientras que, el control del cumpli-
miento de la Estrategia de relanzarniento del mercado interior dispone 
de toda la panoplia instrumental supranacional, incluida la via del arti-
culo 258 del ·natado de Funcionamiento de la UE (TFUE). 
Como corolario a la ret6rica de la gobernanza europea de los tdtimos 
tiempos, el Consejo Europeo adopt6 en Marzo de 20 ll el denominado 
"Pacto por el euro'', un compromiso politico, carente de mecanismos de 
sanci6n, mediante el que los Estados concernidos consideran priorita-
rio el control del deficit p(tblico y la mejora de la competitividad. 
No obstante su clara adscripcion genetica a la tipologfa del "soft law", 
que pronto fue puesta en entredicho con la adopci6n por el Consejo de 
un paquete regulatorio vinculante el 8 de noviembre de 2011, el Pacto 
direcciono las lfneas maestras de la reforma de las legislaciones laborales, 
que es una competencia de los Estados miembros. Para C. Barnarcl, sub-
yace bajo las n1blicas del "impulso a la competitividad", "al ernpleo", y, "a 
la sostenibilidad de las finanzas publicas", un espfritu regulatorio que, en 
sfntesis, afectara a los nervios esenciales del Derecho al1i'ab<tio. 
A saber, desvincular las subidas salariales a los indices de inflaci6n y vin-
cularlas a la productividad; promover la flexi-seguridad como medio de 
dinamizacion del mercado !aboral; y, elevar la edad de jubilaci6n y las 
aportaciones de los trab;:uadores para evitar la quiebra de los sistemas 
p(Iblicos de pensiones. 
Junto con estos controvertidos aspectos del contenido del Pacto resefia 
tambien la Profa. Barnard el hecho de que fuera adoptado por el Con-
sejo Europeo a propuesta de la Comisi6n, lo cual no solo redunda en 
su atipica naturaleza normativa, sino que desdora su legitimidad por 
carecer del doble sopm·te dernocratico exigible al mismo, habida cuenta 
de su conteniclo. De un lado, la implicaci6n de ]os Agentes Sociales 
(Empresarios y Sindicatos), a quienes Ios Tratados confieren un papel 
relevante indiscutible a estos efectos, y, por otro lado, la codecisi6n del 
Parlamento Europeo-Consejo de Ministros. 
13 
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Noes de extrafiar que T Stein analice con cierto escepticismo la posibi-
lidad de establecer sinergias entre la Estrategia EU2020 y el Pacto por 
el Euro, rmixime por cuanto aquella requiere de considerables aporta-
ciones financieras para su implementaci6n en un contexto de crisis de 
liquidez y de alto endeudamiento publico y privado de la mayorfa de 
Ios Estados europeos. 
Situaci6n que resultara diffcilmente vehiculable si, como consecuencia 
de una coherente aplicaci6n del Pacto, todos Ios Estados Parte (inclui-
dos Ios del rebautizado "EuroPlus" -Bulgaria, Dinamarca, Letonia, 
Lituania, Polonia y Rumania-), fijan en sus ordenamientos internos 
lirnites constitucionales o/y legales a! deficit publico, corno ya lo han 
hecho Alemania y Espafia. 
Quizas haya que repensar cl valor excesivo del principio de la libertad 
de mercado como parametro para definir el interes general de !as de-
cisiones regulatorias de la UE sobre el mercado interior, integrando 
cabalmente otros principios axiol6gicos de Ios Tratados, y, como apunta 
S. Santos, tambien principios emergentes como el de la responsabilidad 
social corporativa. Haciendo acopio de la mejor tradici6n juridica y 
politica de Ios sesenta afws transcurridos desde la creaci6n de la CECA. 
Estimulado, sin arnbajes, el fortalecimiento del metodo supranacional y 
de !as bases competenciales sobre !as que deben articular !as institucio-
nes de la UE respuestas eficaces a Ios retos de la globalizaci6n. 
Prof. Dr. C. J. Moreiro Gonzalez 
UNE CONFRONTATION DES PERSPECTIVES: 
LA STRATEGIE EUROPE 2020 ET LA RELANCE 
DU MARCHE INTERIEUR 
Christine Kaddous* 
eUnion europeenne vit une periode de transformation. Elle doit re-
pondre a de nombreux defis et elaborer une strategie credible de sortie 
de crise. -Id est l'objet de la communication du 3 mars 2010 "Strategie 
Europe 2020", dans laquelle la Commission europeenne a defini un 
certain nombre d'objectifs pour 2020 1, qui guident !'action de !'Union 
europeenne et qui se declinent en objectifs nationaux. 
l:"Acte pour le marche unique", du 13 avril 201 F, vise, quanta lui, a 
apporter des remedes aux insuffisances du marche interieur, qui ont ete 
mises en evidence par Mario Monti, dans son rapport du 9 mai 2010, 
Cltri~tille Kaddotl:-.. professellr il I'Uiliversit(· <le ( ~cnCve, <:baire Jeall M on net ml jwr'i(rrtam, dircc-
teur du Ccnlre d'{·wdcsjuridiqucs eitrop(Tnncs de <Tllc lllCmc univcrsitC. 
l. Cmumuniralion de la Commission europectHIC, du 3 mars 2010, Lllroju• 2020. flnp ,~tTalPf!,if jumr 
uw' croi ...... vmn• inldlign!IP, durob!P PI indu,'ihw, COM (2010) 2020 final (c-i-aprCs: stratCgic Europe 
2020). l.c' principe< de la strat(·gie 2020 ont approu\·('s par les chefs d'Etal et de gmtvemctncnt 
l<>r' de la reunion de mars 2010. l.a strat(:?;ie Europe 2020 aimi que lcs cinq grands objecti!S 
ont <~tf confinn(:s. par le Con~eil europ6~n. le 17 juin 2010. I.e-. conclusions pcuvcnt Ctrc cou-
Sttlti'c~ J. l'adrcssc :-.tli\·ante: http://W\VW.COilsilittlli.CilrOpa.ctt/UCdoc~/cms_data/(I(KS/pres."-~data/ll•/ 
cc/11 5348.pdl, sp(·cialcmcnt ks poims I a H. 
2. Comnumication de la Cornmi:-...,ion europCcnne, du 13 avrll 2011, /~4.rte u.niqu.P }Jour lA manhf 
ltniqu-P. Douu lf·uit'L' jJoUT stimllh'r la ovis5fl'IICP wr rc-r!finra la cor~fi,tntn! "EnSl!tnbiP fJOur une notrnPIIP 
cToi.l.\111111'", COM (20 11) 206 final (ci-aprc·s: !:Acre pom le march<- nniqnc). 
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sur "Une nouvelle strategie pour le marche unique":' et par le Parle-
ment europeen, clans le rapport de Louis Grech du 3 mai 2010, intitule 
"Donner un marche unique aux consommateurs et aux citoyens" 1• 
l:ol~jet de cette contribution est cl' examiner la strategie Europe 2020 et 
l'Acte pour le marche unique ainsi que les mesures que ces deux com-
munications preconisent afin de determiner, clans un premier temps, 
les points communs a ces deux textes: la convergence des objectifs (I), 
et clans un second temps, les clitlerences clans la mise en a:uvre et la 
surveillance (11). 
I. La convergence des objectifs 
Les ol~jectifs de la strategie Europe 2020 et de l'Acte pour le marche 
unique sont convergents et visent a insuffler a l'Union europeenne un 
nouvel elan politique et economique en vue d'accroitre la croissance, 
mot de de ces deux textes. Les priorites et les leviers visent des do-
maines d'action differents, mais dont les eflets attendus cloivent mener 
a la realisation de l'objectif general qu'est la croissance. 11 convient 
toutefois de noter ace stade qu'une interaction etroite est etablie entre 
ces deux textes car le marche unique est defini comme un des piliers de 
la strategie Europe 2020. 
A. La croissance intelligente, durable et inclusive de la 
strategic Europe 2020 
L"l strategie Europe 2020 se base sur les trois priorites phares que sont 
la croissance intelligente, definie comme le developpement d'une eco-
3. Rapport de Mario _Monti au pr(·sident de la Commission curop(Tillll'. M . .JosC Manu cl Barroso, 
du 9 mai 20 I 0, Unr ·nou.vel/1-' slrat/!gie jJOIIr le marchi uniqu-P. Au sfrr1ice de l'h:vnomie et de la sodite 
europlentW.\, hup://cc.cnropa.cn/bcpa/pdCmotlli_reponJinal_l 0 _ 05-20 I 0 _fr.pd!'. 
4. Strat<'gie Europe 2020, p. 2. 
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nomie fondee sur la connaissance et !'innovation; la croissance durable, 
consistant en la promotion d'une economie plus efucace clans !'utilisa-
tion des ressources, plus verte et plus competitive; et la croissance inclu-
sive qui prone !'encouragement d'une economie a fort taux d'emploi 
favorisant la cohesion sociale et territoriale. Cette croissance constitue 
le fondement de cette strategie nouvelle, qui prend en consideration, 
de maniere implicite, les objectifs de l'article 3, paragraphe 3. du traite 
UE, lequel se refere au "developpement durable de !'Europe fonde 
sur une croissance economique equilibree et sur la stabilite des prix, 
une economie sociale de rnarche hautement competitive, qui tend au 
plein emploi et au progres social, et un niveau eleve de protection et 
d'amelioration de la qualite de l'environnement". En vertu de cette 
disposition du traite UE, !'Union europeenne doit aussi promouvoir "le 
progres scientifique et technique". 
Cette communication de 2010 s'inscrit clans la continuite de la strategie 
de Lisbonne. Elle vise a renforcer l'Union europeenne en assurant une 
sortie de crise reussie" et a favoriser la croissance pour repondre aux 
defis a long terme que sont la mondialisation, la pression sur les res-
sources et le vieillissement de la population';. Elle repose toutefois sur 
une serie de lignes directrices integrees et d'objectifs dont le nombre 
est plus reduit que clans la strategie precedente. A la difference de cette 
demiere, elle fixe egalement cinq grands objectifs concrets que l'Union 
devra avoir realises en 2020: 
75% de la population agee de 20 a 64 ans devrait avoir un emploi; 
3 % du PIB de !'Union europeenne devrait etre investi clans la re-
cherche et le de\·eloppement (R&D); 
les objectifs "20/20/20" en matiere de climat et d'energie devraient 
etre atteints (y compris le fait de porter a 30 % la reduction des 
emissions si les conditions adequates sont rernplies); 
0. Strategic E"ropc 2020. p. 2. 
tl. Strategic Europe 2020. p. 'i. 
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le taux d'abandon scolaire devrait etre ramene a moins de 10% et 
au moins 40 % des jeunes generations devraient obtenir un diplome 
de l'enseignement superieur; et 
reduire de 20 millions le nombre de personnes menacees par la 
pauvrete. 
Pour chacun de ces objectifs, qui sont representatifs des trois priorites 
de la croissance "intelligente, durable et inclusive", la Commission 
europeenne a presente des initiatives phares pour en favoriser la rea-
lisation. Ces priorites se declinent en initiatives phares, qui traitent de 
questions particulieres et contiennent des mesures clans des domaines 
precis. Les sept initiatives phares, designees par les institutions, out 
chacune fait l'objet d'une communication, adoptee en 2010 ou 2011, 
selon le cas. Elles portent sur les domaines suivants: 
"Une Union pour·l'innovation". L:Union europcenne vise a ameliorer 
les conditions-cadres et l'acces aux financements pour la recherche 
et !'innovation afin de garantir que les idees innovantes puissent 
etre transformees en produits et services createurs de croissance et 
d'emploisH; 
'Jeunesse en rnouvernent", dont l'objectif est de renforcer la perfor-
mance des systemes educatifs et de faciliter !'entree des jeunes sur 
le marche du travail9 ; 
"Une stmtegie numerique pour l'Europe", qui vi se a accelerer le deploie-
ment de l'lnternet a haut debit afin que les entreprises et les me-
nages tirent parti des avantages d'un marche numerique unique 10 ; 
7. Strategic Europe 2020, p. 5. 
H. Pour plus de dt>tails, voir la communication de la Commission curop€-ennc, du 6 oc10bre 2010. 
/niliali11e J•lwiP Europe 2020. Une Unum d1• l'iunomlion, COM (2010) 546 final. 
9. Pour plus de details, voir la comnHmication de la Commi~sion curopt·enne. du l:) septcmhrc 
20 l O,Jrm.nesse rn mmn'ef!lent lIne inilialhw jJVltT libhrr le potenliP.l rh:s _jeuJI-f-'- aux jiH,\ d'uw; rroi,~.,ana 
in le/ligen le, dnrable !!I ir11·1usi11e dam l'l'nion eurofJienne, COM (2010) 477 linal. 
10. Pour plus de details, voir la rommunicuion de la Commission curopcennc, dn 19 mai 20 I 0, [l,,. 
slmlt'gie 11ar11en:qae fmur 1'10tmf!P, CO\I(20 I 0) 24:·, final. 
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"Une Europe efficace dans ['utilisation des ressources". Cette initiative vise 
a decoupler la croissance economique de l'utilisation des ressources, 
a favoriser le passage vers une economic a faible emission de car-
bone, a accroitre l'utilisation des sources d'energie renouvelable, a 
moderniser notre secteur des transports et a promouvoir l'efficacite 
energetique11 ; 
"Une politique industrielle a l'ere de la mondialisation" qui vise a ame-
liorer l'environnement des entreprises, notamment des petites et 
moyennes entreprises (PME), et a soutenir le developpement d'une 
base industrielle forte et durable, a merne d'affronter la concurrence 
mondiale 1 ~: 
"Une strategie fJour les nouvelles competences et les nouveaux emplois" 
en vue de moderniser les marches du travail et de pennettre aux 
personnes de developper leurs competences tout au long de leur 
vie afin d'ameliorer la participation au marche du travail et d'etablir 
une meilleure adequation entre l'offre et la demande d'emplois, y 
compris en favorisant la mobilite professionnelle 1 :~; et 
"Une plateforrne europeenne contre la pauvrete" qui a pour objet de ga-
rantir une cohesion sociale et territoriale, de sorte que les avantages 
de la croissance et de l'emploi soient largement partages et que les 
personnes en situation de pauvrete et d'exclusion sociale se voient 
donner les moyens de vivre clans la dignite et de participer active-
menta la societe 14 • 
11. Ponr pins de dCtails, voir la communication de la Commission curopCcnnc. du 21 janvicr 2011, 
Unt Fumpe ~fficarr dans l'ulih~alion d.Ps n'.'·'dJ/trce.~ ~ iniliati7.1t~ jJiwre ndn,tnLf. de /11 .\ITaMf!,iP f_'umjH' 2020, 
C0\1(2011) 21 final. 
12. Pour plus de details, \'oir la communication de la Commission curoiH;'CIHIC, du l H 11ovembrc 
20 I 0, Urw jJOhliquP indU.._\l'Tl~'llt• ir~Mgrh ii l'h"P de /.a mondi.alisation. Aff'lln! la romjHflili7'ill pff,) rlkuelofJ~ 
jmnrnl dumb/r "'liT if dfm!ll d~ la srlm, COM (20 I 0) li 14 final. 
13. Pour plus de di:tails. voir la comimlllication clc la Commission curopecnnc, du 2~1 novcmbrc 
2010, Urw stralt:git' jJour dP,\ tomjHftrnas nomu'llrs PI riP~ emjJioi,.;;: IOU: rontribution t'llTOjJ(PIIflr> rw jJ!t'in 
nnploi, COM (20!0) hH2 final. 
l4. Pour plus de dCtails, voir la commHniration de la Commi:'lsion curop(-cunc, du lfl dCcembrc 
20 I 0, P/atejfnmP tmltrP la /JmwrPtf et /'P.wl11.'iion sof'ifiiP: un mdw Pwropfen j;our la culu; ... ,;un wda/e et 
tnritminlr, COM (2010) 7:.H final. 
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Ces sept initiatives phares engagent !'Union europeenne et les Etats 
membres. Ce sont des initiatives qui devront etre gerees en commun. 
Plusieurs des mesures des concernent deux ou trois initiatives et sont 
done liees entre elles, cornme par exemple la necessite d'etablir un 
nouveau systeme de protection des droits de propriete intellectuelle 
qui apparait dans les initiatives "Une Union pour !'innovation" et dans 
"Politique industrielle et Strategie numerique". 
Outre les domaines converts par ces initiatives, la communication Stra-
tegie Europe 2020 fait reference a d'autres instruments europeens. Elle 
mentionne le marche interieur, mais aussi le volet externe de !'action de 
!'Union, en visant les instnnnents de politique exterieure auxquels il est 
possible de recourir afin de realiser les objectifs fixes dans Europe 2020. 
La reference au marche interieur dans la strategie Europe 2020 fait de 
celui-ci un instrument europeen en vue de la realisation des objectifs 
et des priorites fixes dans la strategie Europe. Le marche interieur est 
pen,;u par la Commission europeenne comme un element de reponse 
a la crise, capable d'apporter une contribution decisive en faveur de la 
croissance s'il mobilise tout son potentiell 5 . Ce role d'instrument, voire 
meme de pilier, a egalement ete souligne par le Conseil europeen, dans 
ses conclusions des 24 et 25 mars 2011, clans lesquelles il a precise que 
"le marche unique a un role crucial a jouer pour ce qui est de stimuler la 
croissance et l'emploi et de favoriser la competitivite ... 11 conviendrait 
de mettre plus particulierement !'accent sur des mesures qui creent de 
la croissance et de l'emploi et qui debouchent sur des resultats tangibles 
pour les citoyens et les entreprises" Ho. 
B. La relance de la croissance et le renforcement du 
marche unique 
Dans la communication 'TActe pour le marche unique", l'objectif 
est d'apporter les remedes necessaires aux insuffisances du mar-
I'>. Actc pour le marche unique, p. 2. 
lt). Conrlusions du Conseil europ(·cn des 24 et ~5 mar:-; ~Oil, par. 7. 
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che interieur en vue de lui donner la possibilite de developper son 
plein potentiel. Il s'agit de mettre fin a la fragmentation du marche, 
d'eliminer les barrieres et les entraves a la circulation des sen·ices, a 
!'innovation et la creativite. Selon cette communication, il convient 
egalement de renforcer la confiance des citoyens dans leur marche 
interieur et d'offrir aux consommateurs taus les avantages qu'il redJe. 
l:objectif general consiste done a rendre le marche plus integre. A cet 
effet, la Commission europeenne a identifie douze leviers pour les-
quels elle propose d'adopter pour chacun d'eux, d'ici la fin de l'annee 
2012, une action de. 
Les douze leYiers, consideres comme fondamentaux pour stimuler la 
croissance et renforcer la confiance, portent sur les domaines suivants: 
l'arces an .flnanrernent pour les PA1E. Il s'agit d'accroitre les pos-
sibilites pour ces entreprises d'etres tinancees par des fonds de 
capital-risque operant de maniere transfrontiere 17 • l:action vise 
a lever les obstacles auxquels ces entreprises se heurtent sur le 
plan reglementaire et fiscal et annonce notamment la revision de 
plusieurs reglements et directives 18 • La Commission europeenne 
a formule sa proposition de reglement relatif aux fonds de capi-
tal-risque europeens en decernbre 2011 19 • 
La rnobilite des ritoyens, qui constitue le deuxierne levier, va no-
tamment se traduire par !'adoption d'une legislation relative a 
17. Actc pour le marchc unique, p. !\et ti. 
HI. 11 <'agit de la directive 2004/109 du l'&rlcmcnt europl-en et du Conseil, dn I 'i dcccmhrc 2004, 
sur l'hanuoni:-.ation des obligations de transparence, concernarll l'inklnnation sur ks (·mcltCIII'S 
do111 le.~ vakur~ mohiliCres ~ont a<lmi-,cs 3 la nCg:ociation sur un march(· n::·glemcntC et. modifi-
ant la direct in: 200 1/'\4, .JO I. 390, p. '\90 (vt-r>ion con sol idee au 4.1.20 I I): directive 2003/ti 
du Parlcment curopCen et du Conscil, du ~4 llOY<'IIlhre ~010, su lcs opt-rations d'illitiCs et les 
manipulatioth de march~ • .JO I. 9ti, p. l(i; direct in· 2004/39 dn l~u·lcmcllt cnropcTII et du Con-
scil, rlu \!I a\Til 2004, CO!Icernant It-s mardu'' d'instntmcnts linancicrs . .JO I. 145, p. I ainsi que 
le r(·gkrllellt II 0 R09/2004 de la Commi-;sion, <111 :!9 avril ~004, mcttant en oenvre la directive 
200:1171 en cc qui coucerne les informations contcnucs dans lcs pro~pectus, la structure des 
prospectus. !'inclusion d'informations par r(·lCrcncc, la pnblication des pro~pcctus et la diffusion 
de-; contmunications ~l caractCrc promotionnei,JO L 149, p. 1. 
19. C:OM(20 11) 1-\iiO final. 
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la reconnaissance des qualifications professionnelles moderni-
see~0. Co~jectif est de sirnplifier les procedures de reconnais-
sance mutuelle pour les travailleurs mobiles, de moderniser le 
cadre legislatif, de reexaminer le champ des professions regle-
mentees, et de renforcer la confiance et la cooperation entre 
les Etats membres. La creation d'une carte professionnelle 
europeenne va permettre tout particulierement d'encourager 
la mobilite des professionnels, tout en constituant une garantic 
de confiance entre les autorites des Etats membres concernes 
et finalement en faveur des consommateurs et des employeurs. 
S'agissant des professions non reglementees, !'action prevoit 
la poursuite d'efforts de correspondance entre les systemes 
de certification nationaux a travers le Cadre europeen des 
certifications21 • La Commission europeenne a adopte, le 19 
decembre 2011, une proposition de directive modifiant la di-
rective 2005/36 relative a la reconnaissance des qualifications 
professionnelles et le reglement concernant la cooperation ad-
ministrative par l'intermediaire du systeme d'information du 
marche interieur (IMI)2~. 
Les droits de propriete intellectuelle, dont un aspect de l'action cle 
consiste en !'adoption d'une legislation etablissant une "pro-
tection unitaire par brevet" pour le plus grand nombre d'Etats 
membres et un "systeme unifie de resolution des litiges". Cobjec-
tif est de delivrer les premiers brevets beneficiant de cette protec-
tion unitaire en 2013 2:1• La proposition de reglement mettant en 
reuvre la cooperation renforcee clans le domaine de la creation 
d'une protection par brevet unitaire a ete adoptee le 13 avril 
20. Voir Cgalcnu·tH I' initiative phare "une strat(•gie pour des compi'tenccs nouvcllcs et des cmploi.s, 
COM (2010) li82. 
21. Acre pour le march<' unique, p. 7. Un livre vert a ere adopt<' "Moderniser la directive sur lcs 
qualifications proiessionnclles", COM (2011) 367 final. 
22. La propo.<ition de directive modiliam la directive 200.'>/:{li relative a la reconnaissance des 
qualilications professionnelks et le rcglemenl [ ... ] concernautla cooperation administrative par 
l'intermcdiairc du svstcnlc d'infi>rmation du march<' intcricm; COM(2011) HR'l linal. 
23. Voir cgalemellt les initiatives pharcs "une Union de !'innovation", COM(2010)"J4G et "Une poli-
tiquc induslricllc intcgrec a l'i:TC de la lliOJldialisal ion", COI\1(20 I 0) lil4. 
Car! os J. Moreiro Gonzalez 
201 F 4 • Cette action envisage egalement le developpement d'un 
instrument de valorisation des droits de propriete intellectuelle 
pour pennettre qu'ils soient reconnus comme garanties pour un 
pret~5 • Le systeme des marques en Europe doit egalement etre 
modernise afin d'ameliorer la protection des marques et de rendre 
le systeme europeen et les systemes nationaux plus coherents~6 • 
Les consommateun, acteurs du marche unique, font l'objet d'une 
action de visant a renforcer leurs droits par !'adoption d'une 
legislation sur le reglement alternatif des differends. I..:objectif 
consiste a assurer la mise en place de moyens de recours extraju-
diciaires capables de garantir une solution facile, rapide et bon 
marche pour les consommateurs, et susceptible de preserver les 
relations des entreprises avec leur clientele. Cette action doit 
comprendre un volet pour le commerce en ligne~7 • Les travaux 
ne sont pas aussi avances que pour les trois premieres actions 
de. La Commission europeenne a lance, le 4 fevrier 2011, une 
consultation publique sur une approche europeenne en ma-
tiere de recours collectifs~x et poursuit ses travaux sur la base 
des resultats de la consultation. Un autre axe de !'action vise a 
renforcer la confiance des consommateurs en s'assurant que les 
marchandises qu'ils achetent soient fiables, independanunent 
du lieu de production, d'ou notamrnent le projet de reviser la 
directive de 2001 sur la securite generale des produits~'1 • 
Le secteur des seTvices constitue le cinquierne levier de l'Acte pour 
le marche unique. La Commission europeenne envisage de 
~4. CX}\1(20 11)~ I!"> litml. Voir a11ssi la proposition de ri:·glemcnt du Conseil po\tr la mise c11 ceuvre 
de la cooperation renf(Hc(-c clans le domaine de la crfatiotl d'une protection unitaire par brevet 
en cc 'l"i conccrnc le regime de traduoion, COM(2011)2W final. 
~:l. Artc pour le marrhC unique, p. H. 
26. Actc pour le marchc unique, p. 9. 
'27. /\ctc pour le march<' unique. p. 9. 
28. Document de travail ''Renf(ltTt'r la n>h('felltT de l'approchc curopCcnne en matiCre de recours 
collcctifs'", adopt!' le 7 fevrier 2011, SEC('2011) 17:~ final. 
~9. Actc pour k marehL' unique, p. 10. Directive 2001/fl:, du Parlcmcnt curop(Tn et du Con~cil, dn 
'\ d(-ccmbre 20(ll, sur la sccuritc gcncralc des produit,,.JO L 11 du l".janvier '2002, p. 4. 
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reviser la legislation sur le systeme europeen de normalisation 
afin de l'etendre aux services et rendre les procedures de nor-
malisation plus efficaces, efficientes et inclusives30 • La priorite 
est notamment donnee a la mise en reuvre pleine et entiere de 
la directive "services" par tous les Etats membres31 , y compris la 
mise en place des guichets uniques32. 
Le sixieme champ d'action de l'Acte pour le marche unique 
concerne les riseaux aussi bien energetiques que de transport. 
I.:objectif est d'identifier et de deployer les projets strategiques 
d'interet europeen et d'assurer l'interoperabilite et l'intermoda-
lire. I.:action envisagee s'inscrit dans les politiques developpees 
par l'Union europeenne pour les infrastructures energetiques 
pour 20203:3 et pour les transports a !'horizon 2050:14 • Le spectre 
radioelectrique, qui revet une importance essentielle pour la 
societe numerique, doit faire l'objet d'un programme de pla-
nification strategique et d'harmonisation de son utilisation en 
Europe''"· 
Le marche unique numb-ique doit etre ameliore en vue d'assurer la 
reconnaissance mutuelle de )'identification et de l'authentifica-
tion electroniques a travers l'Union europeenne. Dans ce cadre, 
30. Actc pour le marche unique, p. 10. Voir i:galement lcs mll.taUves phares "Unc Union de 
!'innovation", COM(2010) 546, et "L:nc politi<ptc industricllc integrc ili'<'rc de la mondialisa-
tion", COM(2010) 614 et "Unc stratcgie numcrique pour !'Europe", C0\1(2010)245. 
31. Des actions en const.atat.ion de manqttemcru ont c.':tC introduitcs, le 27 octobre ~011, par la Com-
mission curopeennc ~tl'c11coutre de I'AIIemagnc, de l'Autrichc et de la Grl'ce pour transposition 
incompl(>t.c de la directive "services". 
32. J\ctc pour le tnarchC unique, p. ll. Voir la communication de la Commission europ€-cnnc "Vi::Ts 
uttc amelioration du fottctionnemcttt dumarchc unique des services", COM(2011) 20. 
33. Voir l~galcmcnt la communication '"PrioritCs en mati(~rc d'infrast.ntcturcs Cncrgc2tiqucs pour 
2020 et au-dclit- Schbna pour un rt'S<''"' i:ncrgctique europ{•ctt ittti:grC', COM(2010)G77, lcs 
collclusions du sommct curopt·cn du 4 fCvricr 2011, !'initiative ph arc "Unc Europe cflicacc 
dans l'utilisatiott des rcssOttrccs", COM(2011)21, et le plan 2011 pom l'cfiicacitc {ncrgctiquc, 
COM(20ll)l09. 
~4. J\ctc pour le marchi· unique, p. 12. Voir (:galerncnt l'initi.ativt· pharc "Unc politiquc iudustricHc 
intcgr{'e i\ l'cTc de la rnonrlialisation", COM(201l) 614. 
~5. Actc pour le 111archC nniquc, p. 12. 
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il est envisage de reviser la directive sur la signature electronique 
afin de pcnnettre une interaction par voie clectronique sure et 
sans entrave entre entreprises, citoyens et administrations pu-
bliques, au benefice de l'cfficacitc des services et des marches pu-
blics, de la prestation de services et du commerce clectronique, y 
compris clans leur dimension transfrontaliere36 • La Commission 
europeenne presentcra aussi un plan d'actions pour le devclop-
pement du commerce electroniquc~'7 . 
Eentrejmmariat social fait l'objet du huitieme levier de l'Acte pour 
le marche unique. eaction cle vise l'adoption d'une legislation 
creant un cadre europecn en vue de faciliter le devcloppemcnt 
des fonds d'investisscment solidairc. Scion la Commission, le 
sccteur de l'economie sociale dans le marche intericur doit pou-
voir bencficicr de modes d'organisation a statut juridique parti-
culier. Le statut de cooperative europeenne doit etrc evalue. Une 
proposition de reglcment etablissant un statut de la fondation 
europecnnc devra voir le jour:'H. La Commission europeenne a 
par ailleurs, adopte le 25 octobre 20 ll une communication sur 
la "Responsabilite sociale des entreprises: unc nouvclle strategic 
de l'Union europeenne pour la periode 2011-20 14":1!1. Elle a ega-
lement propose, le 7 deccmbre 20 ll, un pro jet de reglement sur 
les fonds d'entrepreneuriat social curopecns40 . 
Le domaine de la fzscaliti constitue le neuviemc levier de l'Actc 
pour le marche unique. Cclui-ci prevoit la revision de la directive 
sur la fiscalitc de l'energic afin d'assurer un traitement coherent 
des divcrses sources d'cnergies pour micux prendre en compte 
le contenu energetique des produits ainsi que leur tcneur en 
emissions de C0241 • U ne proposition a ete elaboree en ce sens 
36. idem. 
:n. Acle pour le marcbc unique, p. 14. 
38. Aclc pour le marcbc unique, p. 15. 
39. COM(20 11 )681 linal. 
40. lcxlc provisoirc, SEC(2011) 1512/2. 
41. Actc pour le marcbe uuique, p. lti. 
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au cours de l'annee 20 11 1~. Le projet d'assiette commune conso-
lidee pour l'imp6t des societes (ACCIS) est considere comme 
l'une des mesures favorisant la croissance et est prioritaire pour 
la Commission europeenne qui envisage une adoption d'ici fin 
201213 . I.:Acte pour le marche unique envisage egalement la revi-
sion du systeme de la lVA en vue de definir le regime applicable 
aux operations transfrontalieres, en particulier, leurs modalites 
d'imposition, avec l'objectif de reduire les charges administra-
tives particulieres pesant sur ces transactions. 
La cohesion sociale, dixieme point de l'Acte pour le marche unique, 
a pour action de !'amelioration et le renforcement du respect de 
la directive "detachement des travailleurs"11 . Celle-ci sera accom-
pagnee d'une legislation en vue de clarifier l'exercice des libertes 
d'etablissement et de prestation de services avec les droits sociaux 
fondamentaux, panni lesquels le droit d'action collective. Lcs 
services d'interet economique general (SIEG) constituent une 
composante essentielle du modele social europeen et re~oivent 
egalement !'attention de la Commission europeenne15 • 
Denvironnement Tiglementaire des entreprises fait aussi partie des 
leviers pour stimuler la croissance. La simplification des direc-
tives sur les normes comptables est prevue en ce qui concernc 
les obligations d'information financiere, et la diminution des 
contraintes administratives, en particulier celles pesant sur les 
PME. La Commission europeenne a adopte le "Small Business 
Act"46, lequel introduit le principe du "'D1ink Small First" clans 
l'ensemble des politiques europeennes et inclut un eventail de 
42. Proposition de directin• rnodiliant la directive 2003/9li!CE du Conseil rcst.mcturam le cadre 
conl!llll!Jalltairc de taxation des produiiS hwrgi'tiqucs et de l'dcctricitc. COM(20 ll) l li!J/3. 
4:~. i\.ne pour le ruarchc unique. p. lli. 
44. Voir !'initiative pharc ''Unc ~trat(·gie pour des compCtcnces nouvellcs cl des emplois'', 
COM(2010) 682. 
4!"). Actc pour le march(· tlllique, p. I i cl IS. Volr aussi la communication de la Commission t.'ll-
ropCenue, dn 23 mars 2011, "RCforme des rCglcs de I'Union curopCctmc en matiCrc d'aidcs 
<l'Etat applicables aux services d'intl"ri't {<·onomique gl-u(Tal'". COM (20 ll) l4li. 
4li. Voir cgalcment "Um· politiquc industriclle illtcgrc'c a l"i:'fc de la mondialisation"', COM (20 1 0)() 14. 
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mesures concretes destinees a renforcer la competitivite des 
PME au sein du marche unique17 . 
Les mardtes publics constituent le douzieme champ d'action de 
l'Acte pour le marche unique. Le cadre Iegislatif doit etre revise 
et modernise avec l'objectif d'aboutir a une politique equilibree 
qui soutienne une demande pour des biens, des services et des 
travaux respectueux de l'environnement, socialement respon-
sables et innovants. Cette revision doit egalement offrir des pro-
cedures plus simples et plus flexibles aux pouvoirs adjudicateurs, 
et assurer un acces plus facile aux entreprises, notamment aux 
PME1H car le pourcentage de contrats publics qui sont attribues a 
des entreprises d'un autre Etat membre est toujours relativement 
faible dans !'Union europeenne. Les propositions de la Commis-
sion europeenne en matiere de marches publics ont ete adop-
tees, le 20 decembre 2011 19 • Ladoption de ces mesures devrait 
intervenir avant la fin de l'annee 2012. 
Au-dela des leviers qui vont stimuler la croissance, l'Acte pour le marche 
unique propose une gouvernance renforcee, dont il precise les condi-
tions. Celles-ci doivent etre satisfaites afin que les actions envisagees 
puissent produire les effets attendus. Elles sont au nombre de quatre et 
sont analysees ci-apres clans la section consacree aux differences clans la 
mise en <ruvre de la strategic Europe 2020 et de l'Acte pour le marche 
umquc. 
En conclusion, il convient de noter que la relance du marche unique 
est un objectif en soi, mais il fait egalement partie des instruments a 
la disposition de !'Union europeenne pour la realisation des objectifs 
prioritaires d'une croissance intelligente, durable et inclusive telle que 
definie clans la strategie Europe 2020. Le mot "croissance", occupant 
une place centrale clans les deux communications, demontre la conver-
gence des objectifs et des perspectives de ces deux textes. En revanche, 
47. Actc pour le marchC unique, p. l9. 
4H. Actc pour le marchC unique, p. 20. 
49. Communiqu<" de prcssc du20 dccembrc 2011. 11'!1 J/l:i80 
27 
28 
EU2020: The Lisbon Process revisited 
la mise en ceuvre et la surveillance sont soumises a des regles differentes 
clans les deux strategies. 
11. Les differences dans la mise en reuvre et la 
surveillance 
Le domaine de la coordination des politiques economiques des Etats 
membres et celui de la coordination des politiques del' emploi des Etats 
membres font l'objet de regles specifiques clans le traite FUE (article 
5 pour la definition de la competence de !'Union, mais aussi article 
121 pour les mecanismes de coordination de la politique economique, 
article 126 pour les rnecanisrnes de coordination de la discipline budge-
taire et article 148 pour la politique de l'emploi), qui repondent plut6t 
a la logique intergouYernementale. Compte tenu des specificites liees a 
ces domaines, ceux-ci sont regis par des regles tres differentes de celles 
applicables pour la realisation du marche interieur ou pour sa relance 
(articles 4 et 26 clu traite FUE), lesquelles reponclent a une logique 
cl' integration. 
A. U n nouveau modele de gouvernance dans la 
strategie Europe 2020 
~architecture de la strategic Europe 2020 repose sur deux piliers: 
une approche thematique axee sur la realisation des priorites et des 
cinq grands objectifs, dont le principal instrument se composerait du 
programme Europe 2020 et de ses initiatives phares, qui necessitent 
des actions au niveau de !'Union europeenne et des Etats membres, 
d'une part, et d'un suivi pays par pays en vue d'assurer la realisation 
des objectifs cl' Europe 2020 en aidant les Etats membres a retrouver des 
finances publiques et une croissance viables, d'autre part. Ces rapports 
par pays n'englobent pas uniquement la politique budgetaire, mais 
aussi les grandes questions macroeconomiques liees a la croissance et a 
la competitivite. 
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Pour y parvenir, les rapports et les evaluations pour Europe 2020 et le 
Pacte de stabilitc et de croissance (PSC) seront realises simultanement, 
de maniere a combiner les moyens et les objectifs50 • 
La strategic Europe 2020 est institutionnalisee clans un ensemble de 
lignes directrices integrees "Europe 2020", incluant les lignes directrices 
pour l'emploi et les grandes orientations des politiques economiques, 
qui doivent se conformer aux conclusions du Conseil europeen du 17 
juin 2010. Elles sont presentees sous la forme de deux instruments ju-
ridiques distincts, mais lies: 
une recommandation du Conseil relative aux grandes orienta-
tions des politiques economiques des Etats membres et de l'U nion 
(partie I des lignes directrices integrees "Europe 2020")'>1, et 
une decision du Conseil relative aux lignes directrices pour les 
politiques de l'emploi des Etats mernbres (partie II des lignes 
directrices integrees "Europe 2020")"2• 
Les Etats rnembres etablissent des programmes nationaux de reforme 
clans lesquels ils exposent de maniere dctaillee les actions qu'ils entre-
prennent clans le cadre de la nouvelle strategic, en mettant tout parti-
culierernent I' accent sur les efforts necessaires pour realiser les objectifs 
nationaux. 
En s'appuyant sur le suivi de la Commission europeenne et sur les 
travaux rnenes au sein du Conseil, le Conseil europcen evalue chaque 
50. Strat(·gie Europe 2020, p. ~1. Voir notamment la recommaudaLion de la Conuni~sion, du i 
juin 201 t, de rccmnmatnlation du Conscil coJKcntallt le programme national de rCformc de la 
France pour 2011 !'I ponant avi> du Co11sei1 "'r le programme de stabilit(· actualise de la France 
pour b pcriodc 2011-2012, SEC(2011) HOG linal, mnsid(orallll>. 
5!. Le J:)juillet 20\0.Ie Con.-,cil a adopt<'" la rccommandation relative aux grandcs orient at ions des 
politiques cconollliques des Etats ""'mhres et de !"Union . .ft l 1. 191, du 23 juillet 2010, p. 2H. 
52. Le 21 octobrc 2010. le Conseil a adople la dt;cision rdati\T anx lignc~ dircclriccs pour le~ 
poli1iqncs de l"emploi des Etats memlm", .JO I. :>OH. du 24 octobrc 20 I 0, p. 4(i. Unc decision 
20 11/:>08 dn Conscil, dn 19 mai 2011, a maintc1111 lcs !ignes dircctrices pour l'ann(x· 20 I 1 (JO I. 
1~X. du 26 mai 2011. p. '>G) et nne pmposi1ion de dc'Cision du Conscil, du 23.11.2011, visc I cm 
main1ien pour l'annce 2012. COM(2011) 813linal. 
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annee !'ensemble des progres accomplis tant. au niveau de !'Union eu-
ropeenne que clans les Etats membres en ce qui concerne la mise en 
a=uvre de la strategie. 
Des recommandations politiques sont adressees par le Conseil de 
!'Union europeenne aux Etats membres, tant clans le comexte de !'ela-
boration des rapports par pays que clans le cadre de l'approche thema-
tique d'Europe 202053 . Pour la surveillance des pays, elles prennent la 
forme d'avis sur les programmes de stabilite/de convergence en vertu 
du reglement no 1466/97 du ConseiP1 et sont assorties de recomman-
dations au titre des grandes oriemations des politiques economiques 
(article 121, paragraphe 2, du traite FUE). La partie thematique peut 
inclure les recommandations en matiere d'emploi (article 148 du traite 
FUE) et les recommandations nationales portant sur une selection 
d'autres questions thematiques (par exemple sur l'environnement des 
entreprises, sur !'innovation, sur le fonctionnement du marche unique, 
sur l'energie et le changement climatique, etc.). routes ces recomman-
dations peuvent egalement etre adressees, dans la mesure ou elles ont 
des implications macroeconomiques, au titre des grandes orientatious 
des politiques economiques, ainsi qu'indique ci-dessus. Ce systeme de 
recommandations aide egalement a garantir la coherence entre le cadre 
macroeconomique et budgetaire et les programmes thernatiques'"'. 
Les recommandations au titre de la surveillance des pays portent sur des 
questions aux implications importantes sur le plan macroeconomique 
et sur les finances publiques, tandis que les recommandations au titre 
de l'approche thematique fournissent des conseils precis sur les defis 
microeconomiques et en matiere d'emploi. Ces recommandations doi-
vent etre suffisamment precises et prevoir normalement un delai dans 
lequell'Etat membre concerne est cense agir (deux ans, par exemple). 
53. Strategic pour !'Europe 2020, p. 32. 
54. Rcglcmcllt 11° 1406/97 du C:ot1seil, du 7 juillct 1 !l!l7, rdatif au rcnlr>rccuJcllt de la surveil-
laun: des positions budgCtaircs ainsi que de la surveillance cl de la coordination des politiques 
cconomiques (JO L 209, du 2 ao(ll1~l9i, p. 1), tcl que modilic en dcrnier lieu par le rcglcment 
n" 1175/2011, du Parlemenl europcc11 et du Cot1seil. du 16 novcmbre 2011, .JO L 301i. du ~n 
tt<l\Cillbrc 2011. p. 12. 
~5. Stratcgie Europe 2020, p. 32. 
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LEtat membre enonce alors les mesures qu'il compte prendre pour 
mettre en ceuvre la recommandation. 
Si un Etat membre, une fois le delai ecoule, n'a pas repondu de ma-
niere adequate a une recommandation politique du Conseil ou elabore 
des politiques allant contre son avis, la Commission europeenne peut 
lui adresser un avertissement politique en vertu de !'article 12], para-
graphe 4, du traite FUE en matiere de politique economique. Sur la 
base de cette disposition, le Conseil pent, a la majorite qualifiee, sur 
recommandation de la Commission europeenne, adresser les recom-
mandations necessaires a l'Etat membre concerne. Enfin, sur proposi-
tion de la Commission, il peut decider, a la majorite qualifiee, de rendre 
publiques ces recommandations''6 . 
Concretement, la Commission europeenne adopte l'examen annuel de 
la croissance en janvier, qui marque le lancement d'un nouveau cycle 
de gouvernance economique clans !'Union europeenne et du semestre 
europeen pour !'integration en amont de la coordination des politiques 
economiques, ancree clans la strategie Europe 202057 . Le Conseil et le 
Parlement clebattent des orientations possibles et le Conseil europeen 
aclopte, lors de son sommet economique et social du mois de mars, les 
actions prioritaires''R. C'est ace stade que les Etats membres sont invites 
a integrer ces actions prioritaires dans leurs programmes nationaux de 
reforme (PNR) et programmes de stabilite on de convergence (PSC) 
et les envoyer a la Commission europeenne en avril pour evaluation. 
Les recommandations aux pays concernant les PNR et les PSC sont 
elaborees par la Commission an mois de juin; elles sont discutees et 
approuvees par le Conseil europeen en juin et adoptees formellement 
par le Conseil de !'Union europeenne enjuillet. Pendant toute l'annee, 
l'examen par les pairs du respect des recommandations par les Etats 
membres et pendant l'automne, les gouvernements presentent aux 
06. Cettc prorCdurc est JOndCc sur la prc'i~ion des pairs et snr la puhlicitC qui pent Ctrc donnCe ~t ccs 
rcccmttll<lllclat ions. 
57. Le premier cxamcn auuud de la Cluis~ancc a cu lieu le 12 janvier 20 ll, cc qui a marqtli" t·gale-
rncnL le lann_:mcnt du premier scmcstrc curopiTIL 
'iH. La premiere fois que le Conscil curopcen a adopte les art ions prioritaircs ctaitle 25 mars 20 ll. 
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parlements nationaux leurs pr~jets de budgets qui sont debattus selon 
les pratiques nationales respectives. 
S'agissant du role des institutions de !'Union europeenne clans ce 
domaine de la coordination, il est bien different de celui qui leur est 
attribue pour la realisation du marche interieur. Dans le cadre de la 
strategie Europe 2020, le Conseil europeen donne les orientations, en tant 
qu'organe responsable de !'integration des politiques et de la gestion de 
l'interdependance entre les Etats membres et !'Union europeenne. Il 
detient un droit de regard general sur la mise en reuvre du programme 
2020, mais peut aussi decider de mettre !'accent sur certains themes, 
comrne la recherche et !'innovation, en y apportant les orientations et 
les impulsions necessaires. 
Le Conseil de l'Union europeenne, dans ses formations concernees, prend 
les decisions necessaires a la mise en reuvre du programme Europe 
2020. 11 assure le suivi et l'examen par les pairs de la mise en reuvre 
des PNR car ceux-ci sont discutes clans les ditferentes formations du 
Conseil selon les domaines de competence (concurrence, emploi, edu-
cation, etc.). La Commission europeenne, quanta elle, suit chaque annee la 
situation en se fondant sur une serie d'indicateurs montrant !'ensemble 
des progres accomplis clans la realisation des objectifs. Elle publie un 
rapport annuel sur le deroulement de la strategic Europe 2020, qui 
met !'accent sur les progres enregistres clans la realisation des grands 
objectifs et cvalue les rapports nationaux et les programmes de stabilite 
et de convergence. Dans le cadre de ce processus, elle emet des re-
commandations ou adresse des avertissements politiques. Elle formule 
egalement des propositions politiques pour realiser les objectifs de la 
strategic. 
Le Parlement europeen joue un role important en qualite de co-legislateur 
sur les grandes initiatives, mais aussi en tant qu'institution susceptible 
de mobiliser les citoyens et les parlements nationaux"!}· Les autorites 
')9. 11 a adopt<\ le 17 fcvricr 2011, III!C resolution relative i\ la <traLegie E11rnpe 2020 et prcscl!tcra 
chaquc annCc au Conscil curopCen de printcmps une rCsoltuion .-.ur 1\~yaJuat.ion de la strat<~gic 
Europe 2020. 
Carlos J. Moreiro Gonzalez 
nationales, Tegionales et locales doivent mettre en ocuvre le partenariat, 
en y associant les parlements, ainsi que les partenaires sociaux et les 
representants de la societe civile pour !'elaboration des programmes de 
reforme nationaux et pour leur mise en ocuvre. De meme, au niveau de 
l'Union europeenne, le comite economique et social et le cornite des Tegions 
sont associes a la mise en ocuvre concrete de la strategic Europe 2020. 
B. Un modele classique de gouvernance renforce dans 
1' Acte pour le marche unique 
La strategic pour relancer le marche unique dispose d'autres instru-
ments que la strategic Europe 2020 pour la realisation des ol~jectifs 
fixes. La communication se refcre aux institutions de l'Union euro-
peenne, qui exercent leurs competences de maniere classique, mais 
accompagne le systcme de certaines conditions en vue de renforcer la 
gouvernance. 
Le systcme institutionnel de l'Union, qui compte sept institutions de-
puis l'entree en vigueur du traite de Lisbonne, est toutefois axe autour 
ce qu'on peut appeler le quadripartisme institutionnelw, lequel cor-
respond au modcle initial choisi par les Etats fondateurs au moment 
de la creation des Communautes europeennes. Chacune des quatre 
institutions (Commission, Conseil, Parlement et Cour de justice), qui 
represente une legitimite propre, agit clans le cadre des competences 
qui lui sont attribuees par le traite en vue de la realisation des objectifs 
de l'Union, et notamment ceux du rnarche interieur initial ou tel que 
relance en 2011. Le renforcement envisage par l'Acte pour le marche 
unique consiste essentiellement a fixer certaines conditions, qui doivent 
etre satisfaites en vue de garantir que les actions envisagees clans les 
douze domaines (leviers) produisent les effets attendus. Ces conditions 
sont au nombre de quatre: un meilleur dialogue avec !'ensemble de la 
societe civile (1), un partenariat rapproche avec les differents acteurs 
60. Exprc~."iion empnmtCc a Pierre Pcscatorc, IJ'I'xicut~f tolll/1/U.rW.UIIJirP: jw;tifiuJtitm du qwuh-iparlisme 
institui Jmr lP.~ lraitb dP Pari.~ PI dt> Romr, in: EltHie~ de droit communautaire curop(·cn 19h2-2007, 
Collection Droit de !"Union curopeenne, Hntxclks (Bntdam), 200R, p. 4R'>-50:1. 
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(2), la mise a disposition efficace des informations pour les citoyens et 
les entreprises (3 ), et un controle de !'application des n'gles du rnarche 
unique plus energique (4Yj 1• 
Dans le cadre de la premiere condition, la societe civile est envisagee 
comme un participant au processus d'evaluation des politiques. La 
Commission europeenne s'est engagee a publier regulierement une 
liste des 20 principales attentes des citoyens et des entreprises a l'egard 
du marche unique. Cette liste constitue un veritable barometre de l'etat 
de fonctionnement du marche unique qu'elle soumet au Fonun du mar-
che unique, dont la premiere edition a eu lieu a Cracovie, en octobre 
20 111;2 • Ce forum a reuni les acteurs du marche unique: entreprises, 
partenaires sociaux, organisations non gouvernementales et represen-
tatives des citoyens, groupes de reflexion et journalistes europeens, par-
lementaires nationaux et representants des institutions europeennes et 
des pouvoirs publics (centraux, regionaux et locaux). Il prend part clans 
le suivi de l'Acte pour le marche unique, dont il contribue a mesurer les 
effets sur le terrain. 
La deuxieme condition a trait a la creation de partenariats entre tous 
les acteurs du marche unique, en particulier entre les Etats membres 
et avec la Commission europeenne. Les autorites locales ont manifeste 
leur volonte d'etre impliquees clans le developpement des politiques 
du marche unique. Les partenariats entre autorites locales ou territo-
riales seront encourages et mis en reseau via le systeme electronique 
d'echange d'informations (IMI), qui regroupe deja 6000 administra-
tions, et l'accent sera mis en priorite sur les possibilites technologiques 
de la traduction automatique6~. 
Une meilleure mise en ceuvre du marche unique passe par une 
meilleure information des citoyens et des entreprises des droits dont 
ils beneficient. C'est l'objet de la troisieme condition. La Commission 
6l. Aclc pour le marchC unique, p. 20. 
G2. Le 1-.,orum du marchC unique, Cracovic, les 3 cl 4 oct.ohre 20 l L Voir la declaration de Crat-o\·ie 
aiusi que lcs conclusions operatiormellcs. 
63. ;\cte pour le marchC unique, p. 21. 
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curopeenne renforce son point cl' entree unique ("l:Europe est a vous") 
et ameliore lcs conditions clans lesquellcs des solutions concretes pen-
vent etre apportecs rapidcment et sans frais pour les citoyens et lcs 
entrcprises dont les droits ne sont pas pleinement respectes. A cctte fin, 
la Commission et les Etats membres envisagent de rcnforccr le rescau 
"Solvit" entre administrations nationales(;1 . 
Le controle plus energiquc du respect des reglcs du marche unique, 
quatrieme condition-cadre, doit se traduirc par un usage plus systerna-
tique et plus uniformc, par la Commission europeenne, de la procedure 
de !'article 258 du traite sur le fonctionnement de l'Union europeenne 
(traite FUE) en vue de vciller a assurer que lcs rcgles du jeu soient 
egales pour to us clans le marche unique';". 
I:instrument d'evaluation mutuelle par les pairs est aussi envisage par 
la Commission europecnne lorsque la directive a transposer concerne 
un secteur cle unique clans lequelles legislations nationales sont parti-
culierernent foisonnantcs. 
Le systeme de mise en a:uvre de l'Acte pour le marche unique combine 
le modele classiquc de gouvernance avec certaines mesures de renforce-
rnent, dont le controle par les pairs. En outre, la surveillance du respect 
des decisions prises au niveau de l'U nion europeenne est confiee a la 
Commission europeenne, qui dispose de la possibilite de porter lcs 
violations commiscs par les Etats mcmbres a la connaissance de la Cour 
de justice de l'Union europeenne qui pourra, le cas echeant, constater 
les manquemcnts des Etats membres. Dans ce domaine, l'Union eu-
ropeenne et ses institutions disposent de moyens efficaces qui out fait 
leurs preuves depuis plus de cinquante ans, alors que clans le cadre de 
la strategic Europe 2020, la mise en a:uvre et la surveillance suivcnt 
une autre logique, essentiellement intergouvernementale et incitative, 
mcme si un mecanisme "politique" de sanction est envisage en cas de 
non-respect. 
64. Acte pour le marchC uniqt~e, p. 22. 
65. Acte pour le man:he unique, p. 2:'1. 
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Des doutes sont permis. On connait les difficultes liees a la mise en 
ceuvre du Pacte de stabilite qui ont revele que l'efficacite de tels meca-
nismes demeurait aleatoire. Des lors, il est raisonnable de se demander 
si ce nouveau modele de gouvernance suflira a ameliorer la coherence 
et l'efficacite de la coordination des politiques nationales. 
THE FINANCIAL CRISIS AND THE EUROPLUS 
PACT: A (LABOUR) LAWYER'S PERSPECTIVE 
Catherine Barnardw 
Trinity College Cambridge 
A. Introduction 
These are dramatic and dangerous times for the Euro - and for the 
European Union project as a whole. J:<or Euro-sceptics the crisis has 
enabled them to say "I told you so"; for Euro-enthusiasts the crisis has 
revealed the fragility of the institutional arrangements in the EU and a 
poverty of leadership. For trade unions and for workers, the crisis has 
been devastating for jobs and has had a disproportionate effect on the 
young, especially in countries such as Spain. Yet, it is the EU's response 
to the crisis that has presented a more pernicious threat for workers: EU 
or EU/IMF-sanctioned deregulation of employment rights at national 
level prompting a risk of an EU-driven race to the bottom. The EU's 
governance reforms, including the EuroPlus Pact (EPP), adopted by 
the European Council in March 2011, the "six pack" adopted in the 
Autumn of 2011, and the economic governance reforms proposed by 
the Commission for the Eurozone in November 2011, provide a taste 
of this. 'A'hile these documents focus mainly on the need for greater 
surveillance of the Member States economic policies to prevent states 
66. This paper was delivered at a conference organised hY UniYcrsidad Carlos Ill in September 
2011. at a seminar in Cambrid!'c in Novc111bcr 2011 and at the European Labour Law Network 
meeting in Frankfurt in November 20ll. My thanks to the participants at these seminars for 
their COI!IIIlents. Some oflhis paper has appeared in (2012). 41. ILJ.ml. 
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from running up such large debts and reducing those debts already 
incurred, these documents also have a direct and an indirect impact on 
labour law. This is even more acute in the case of the states which have 
received a bail-out (Greece, Ireland, and Portugal): the accompanying 
Memoranda of Understanding (MoU) make it clear that key reforms of 
labour law are necessary as a condition for receiving financial assistance 
from the EU and the IMF. The terms of the MoU have created a frame-
work for action for other states in financial difficulty,notablyltaly. More 
generally, the combined effects of these documents hasbeen to generate 
a climate that deregulation provides the blueprint for escaping the cri-
sis.This has influenced recent proposed changes to labour laws in other 
Member States, including non-eurozone states, such as the UK. 
In order to understand the impact of the crisis on labour law we need 
to understand, at least in outline, the elements of the crisis itself and 
the EU's response to it (Section B). We then consider the EuroPlus Pact 
and the legal issues it raises (Section C) before examining how the EU's 
response to the crisis has an impact on labour law (Section D). Section 
E concludes 
B. The Context 
It is possible to identity three overlapping phases of the crisis. First 
came the financial crisis in 2008 where banks realised that, following 
the housing bubble and the general credit boom, they were holding too 
much toxic debt. They stopped lending to each other and to customers. 
This resulted in governments pumping large sums of money into the 
system to "bail-out" the banks. The sovereign debt crisis of 2010 fol-
lowed shortly aftenvards. A number of states had run up large deficits 
and, worse, large debts, some brought about through bailing out the 
banks. Because the money markets were worried that some states might 
default they would lend to these states only at ever higher rates. This 
became unmanageable for Greece, Ireland and Portugal and they had 
to be "bailed out" by the EU Member States and the IMF in the case of 
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Greece in 2010 and again in 2012, and the EU and the IMF in the case 
of Ireland and Portugal. But in order to be able to deliver on the m~jor 
changes to fiscal policy demanded by the troika (the EU Commission, 
the ECB and the IMF) an effective government was needed. In Greece 
and Italy democratically elected governments were replaced by govern-
ments of technocrats and this precipitated a third phase of the crisis: a 
crisis of democracy. 
The EO's response to the crisis has four limbs. First, in order to address 
the financial crisis there has been, and continues to be, financial reform. 
This includes setting up a European banking authority to oversee the 
banking sector and recapitalization of the banks. In addition, legisla-
tion has been adopted on increasing the amounts of regulatory capital 
banks hold, addressing risky securitisation operations, ensuring remu-
neration policies do not encourage excessive risk, and increasing the 
protection of citizens' bank deposits up to 100,000 euros. Legislation 
is in the pipeline concerning reinforced rules on credit rating agen-
cies, transparency and market conduct on all trading platforms, and a 
strengthened framework to combat market abuse, including criminal 
sanctions and a European framework on bank resolution. 
The second limb of the EU's responsehas focused on stabilizing the 
situation. This has involved establishing the European financial stabi-
lisation mechanism,m an emergency funding programme reliant upon 
funds raised on the financial markets and guaranteed by the European 
Commission, using the budget of the EU as collateral. In addition,a 
(temporary?)European Financial Stability Facility (EFSF) has been set 
up, liH a special purpose vehicle financed by the members of the eurozone 
to help combat the sovereign debt crisis. This 440 billion euro fund was 
clue to be replaced by the (permanent)European stability mechanism 
(ESM}, a 500 billion euro fund, as of 2013 but brought forward to 2012 
by the European Council in December 2011. The ECB has also partici-
ti7. Regulation (EU) '-.o 407/2010 of 11 Mav 2010 establishing a European financial stabilisation 
mechanism (O.J [2011] L 118/1). 
liH. hup://"ww.cfsLetllnpa.r:u/anadllncnls/20 1110 19_ elsf_framework _agreement~ en.pdf (last acccsscd 
12 December 20 11). 
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pated actively instabilising the bond markets by providing funding to 
banks. Other measures being debated include the controversial finan-
cial transactions tax(the 'Iobin tax) and Eurobonds.r19 While Germany 
is opposed to the creation of Eurobonds, the UK's opposition to the 
Tobin tax was responsible in part for the UK's refusal to agree to Treaty 
reform at the December 2011 European Council meeting (albeit that 
any such tax could have been blocked by the UK under the provision of 
Article 113 TFEU, the legal basis of the Tobin tax). 
Tbe third limb of the EU's response to the crisis has focused on im-
proving economic governance. 'T'his limb is forward looking, intending 
to send a message to the markets that the crisis is now under control 
and that it will not repeated. The first change involved the adoption of 
the so-called "European semester" ,7° launched in 2011. 71 This requires 
much greater scrutiny of all Member State budgets prior to them being 
adopted. This improved governance was reinforced by the adoption 
of the Euro Plus Pact(EPP) in March 2011 (sec below). In the Autumn 
of 2011, the so-called "six pack" regulations were adopted. 'I11ere are 
two main elements to the six pack. The first concerns fiscal surveillance 
where four measures have been introduced: 
• A regulation introducing revisions to the preventive ann of the Sta-
bility and Growth Pact (SGP). 72 The SGP was first introduced in 
1997. The preventive arm requires states to submit annual stability 
or convergence programmes, showing how they intend to achieve 
or safeguard sound fiscal positions in the medium term. The new 
rules guide Member States towards a country-specific, medium-term 
budgetary objective (MTO) which sets out to ensure public finance 
sustainability. They define a new "expenditure benchmark" to help 
assess progress towards these MTOs which places a cap on the an-
69. Sec Commission. Green l~tpcr on the kasibility of introducing Stability Bonds: COM(20ll)HlH. 
70. hHp://ec.europa.en/europc2020/pd{!chan~ cn.pdf (last acccsscd 12 December 20 11). 
71. This was put on a legal footing hy Reg. 1175/2011 (OJ [2011]130(i/12). 
72. Rq;nlation (EU) No 1175/2011 of the Eumpcan 1\trliamcntand oft he Council of 16 November 2011 
ammding Council Regulation (EC) No 1466/97 on the strengthening of the surveillance of budget-
ary positions and the surveillance and coordination of economic policies (OJ [20 11]1.306/12) 
• 
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nual growth of public expenditure according to a medium-term rate 
of growth. These rules apply to states which are not in EDP (see 
below). Currently this is the case for Estonia, Finland, Luxembourg 
and Sweden.''' 
A regulation introducing revisions to the corrective arm of the SGP. 
ii The corrective ann of the SGP is the dissuasive part of the Pact. 
It governs the excessive deficit procedure (EDP) which is triggered 
by the deficit breaching the 3% of GDP threshold of the Treaty. If 
it is decided that the deficit is excessive within the meaning of the 
·rreaty, the Council issues recommendations to the Member State 
concerned to correct the excessive deficit and gives a time frame for 
doing so. 'Jhe new rules place a greater emphasis on debt, rather 
than just deficit, which had been overlooked in the past: if the 60% 
reference for the debt-to-GDP ratio is not respected, the Member 
State concerned will be put in excessive deficit procedure (even if 
its deficit is below 3%), after taking into account all relevant factors 
and the impact of the economic cycle, so long as the gap between its 
debt level and the 60% reference is not reduced by 1!20th annually 
(on average over 3 years). Transitional rules apply. 'lwenty three 
Member States, including the UK, are currently in the EDP. 
A new directive on national fiscal frameworks aimed at tightening 
up rules on data collection/" and 
A new regulation on effective enforcement of budgetary surveillance?' 
This applies to the Eurozone countries only. Where Member States are 
in the EDP they must comply with a recommendation issued by d1e 
Council. While it has been possible for a state ultimately to be fined 
7:~. hup://cHropa.eu/rapid/prc"RclcascsAction.do?rekrencc= M EM(JII1!898&fC.>nnat =I 1'1'M l.&ag 
cd=O&Ianguage=EN&guiLang-uage=en. (last acnosscd 12 December 2011). 
74. Council Reg-ulation (EU) No 1177/2011 amending Reg-ulation (EC) No 14G7/'l7 on speeding up 
and clarifving-thc implcmcnl:uion of the excessive dcficitpnKcdmc (0] [2011]!.306/33). 
7'\. Council Directive 2011/S!i/EU on requirements tr>r budgetary frameworks oft he Member States 
(0] [20 111 L306141 ). 
76. Regulation (EU) No 117:~/2011 of the European Parliament and of the Council on the dkctivc 
cni[mc-ctllenl of budgetary snnTillance in the euro area (OJ [20 11) L306!1 ). 
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for non-compliance with the recommendation, this has never in fact 
happened despite numerous defaults. Now, where a euro area Member 
St.c>tes does not respect its obligations, a financial sanction can be im-
posed by the Council on the basis of a Commission recommendation, 
unless a qualified majority of Member States vote against it (the so-
called "reverse qualified majority" voting procedure). 
The second element of the six packconcerns macro surveillance. Two 
measures have been introduced: 
• 
• 
A new regulation on prevention and correction of macro-economic 
imbalances such as housing bubbles. 77 This Regulation also has 
a preventive arm, whereby the Commission and the Council can 
adopt preventive recommendations under Article 121 (2) TFEU at 
an early stage before the imbalances become large, and a correc-
tive ann where an excessive imbalance procedure can be opened 
for a Member State. In this case, the Member State concerned will 
have to submit a corrective action plan with a clear road map and 
deadlines for implementing corrective action. 7" 
a new regulation on effective enforcement of macroeconomic sur-
veillance79 (which applies to the Eurozone countries only).lt has 
two elements. First, it "consists of a two-step approach whereby an 
interest-bearing deposit can be imposed after one failure to comply 
with the recommended corrective action. After a second compliance 
failure, this interest-bearing deposit can be converted into a fine 
(up to 0.1% of GDP). "80 Second, it provides for an "early warning 
system" - an alert system is established based on an economic read-
ing of a scoreboard consisting of a set of ten indicators covering the 
77. Regulation (EU) No 1176/2011 ot I he European Parliament and of the Council on the preven-
tion and correct.ion of macroeconomic imbalances (0] [20 11] !.:~06 25). 
78. The detail is taken fimu http://eumpa.eu/rapid/pressRdcasesAction.do?rcferencc= MEMO/IIIH9H 
&t<mnat =I ITML&aged=O&Ianwmgc= EN&guiLanguagc=cn (last accessed 12 December 2011 ). 
7\1. Regulation (EU) No 1174/2011 of the Eumpean Parliament and of the Council on enforcement 
measures to correct excessive macroeconomic imbalatHTs in the enro area (0] [2011] L30G:R). 
HO. hup://ettropa.eu/rapid/pressReleasesAction.do?rcference= MEMOill /H9R&I<muat = IT1'M l.&ag 
ed=O&Ianguage=EN&f.,'llil.anwtage=en (last acccssed on 12 Dec 2011). 
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major sources of macro-economic imbalancess 1 -which can trigger 
'in-depth studies which will do deep dive analyses to determine 
whether the potential imbalances identified in the early-warning 
system are benign or problematic". 8~ 
In mid-November 201 1 the Commission announced yet further reforms 
to economic governance for euro-zone states. The first, a proposed Regu-
lation strengthening surveillance of budgetary policies in the euro area 
Member Stateswould require countries to present their draft budgets at 
the same time each year and give the Commission the right to assess and, 
if necessary, issue an opinion on them, as well as proposing closer moni-
toring and reporting requirements for euro area countries in the EDP, to 
apply on an on-going basis throughout the budgetary cycle. The second, 
a proposed Regulation strengthening economic and fiscal surveillance of 
euro area counu·ies facing or threatened with serious financial instabil-
ity, would ensure that the surveillance of these Member States under a 
financial assistance programme, or facing a serious threat of financial 
instability, is robust, follows clear procedures and is embedded in EU 
law.8'l In their "fiscal compact" of 9 December 201 1, the EU -26 agreed to 
take these rules on board while also constitutionally enshrining a golden 
rule on balanced budgets(the annual structural deficit does not exceed 
0.5% of nominal GDP). The UK refused to participate. 
The fourth limb of the EU's response to the crisis, and arguably the 
most important from an employment point of view, are measures to 
facilitate growth. It is, however, the least developed aspect of the EU's 
response. The monetarist argument is that a stable economic policy 
HI. 'l'ht· n1rrent plamtcd "corehoanllooks ateg:1 year hackward moving average or Lilf' ctltTcnt acp 
cou111 balance as a percent or C:DP, with the a threshold of +G'Ir of CD!' and- 4'if of Gill': net 
international investment position as a pern..'nt of CDI! with a threshold of -~1:YX of ( ;np~ ~~Tars 
percentage change in nominal unit labour cost. with thresholds of +991- f()f curo-area couutries 
and + 12Yr for 11011-euro-area countries; 3-year backward moving average of llllClllploymeut ralc. 
with the threshold of I O'l. 
H~. http://curopa.eu/rapid/preS>Rclcase,Action.do?relcrcncc= MFMO/ 11 /H9H&I<muat =In M I .&ag 
ed=O&Ianguage=E\1&!-,•uiLanguagc=cn (la" accesscd on 12 lkc 201 1). 
8~. http://curopa.cu/rapid/prc"RcleascsAct ion.do?rckrcnce= I!'/ I I! I ~HI &f(mnat =Ill ML&agcd = 
O&language=FN&~Lii.<m!,'llag<'=cn (last <HTcssed on 12 Ikc 2011). 
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creates the best environment for growth - hence the reforms to eco-
nomic governance. Yet when this is accompanied by stringent austerity 
measures the chance for growth is slim so long as workers are losing - or 
at risk of losing - their jobs, making consumers reluctant to spend. The 
Commission cites the EU's 2020 strategyM - which has replaced the 
Lisbon strategy'5 - as a vehicle for delivering growth. TI1is has the aspi-
ration for "smart, sustainable and inclusive growth'. Yet this strategy is 
dependent on significant government expenditure which governments, 
already encumbered bv substantial debt, are not in a position to pro-
vide. Reforms to the single market, as mandated by the (non-legally 
binding) Single Market Act 2011 Hn are likely to achieve only limited 
amounts of growth and these in the longer term. So what is left? The 
other traditional tool for delivering speedy growth - devaluation of the 
currency- is not available to Eurozone Member States. This puts labour 
law in the front line. It is one of the few areas over which Member 
States retain competence to regulate and, more realistically at present, 
to deregulate. The EU seems to be encouraging this view, first through 
the Euro Plus Pact (EPP) and second through the MoU. The MoU IS 
considered further in Section D. First, however, we consider the EPP. 
C. The EuroPlus Pact 
1. Background 
-The "EuroPlus pact" (EPP) was agreed at the European Council meet-
ing of 24/25 March 2011 by the euro area Heads of State or govern-
ment. ' 7 This document has gone through a number of incarnations, 
H4. hnp://cc.curopa.cu/curopc2020/indcx_cn.htm (last acccssed 12 December 2011). 
H!>. http://www.consilium.europa.cJJ/ucDocs/nns_ D<~t.a/docs/prcssDaw/en/e<-'/00 l 00-r l.cnO.ht m (last 
ann sed 12 December 20 I I). 
Hti. COM(2011) 20!i. 
87. ltt tp:/ /www.cottsil ittnt.curopa.cu/ttcdocs/cms _ data/docs/pressdataictt/cc/1202 96. pdf (last acccsscd 
12 lkccmhcr 2011 ). 
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from its original Franco-German conception~H thrust in an "indelicate 
manner" on the other heads of government."Y The uncertainty of the 
EPP's purpose is reflected in the various name changes: first the "Com-
petitiveness Pact', then the "Pact for the Euro" and now the "Euro Plus 
Pact".!Jo The "Plus' reflects the fact that the deal applies to not only the 
Eurozone states but also to Bulgaria, Denmark, Latvia, Lithuania, Po-
land, Romania (hence the "plus'- the same group of states who agreed 
unconditionally to the fiscal compact of the 9 December 2011 ). The 
other Member States (UK, Sweden, Hungary and the Czech Republic) 
remain free to join. According to the European Council,91 the aim of the 
Pact is to "further strengthen the economic pillar of EMU and achieve 
a new quality of economic policy coordination, with the objective of 
improving competitiveness and thereby leading to a higher degree of 
convergence reinforcing our social market economy.' 
The EPP, the details of which are set out in Annex I of the European 
Council Conclusions, was adopted largely to placate the Germans 
who were bankrolling many of the changes and, in particular were 
being asked to accept the European Stability Mechanism (ESM), 
found in Annex 11 of the European Council Conclusions. As Mun-
chau put it in the FT, the Pact let out "in the open Berlin's (usually 
repressed) desire that other countries be a bit more like Germany'.'1" 
The response from the left to the adoption of the pact was hostile: 
"Pacte pour l'euro, un pacte diabolique' wrote French MEP Patrick 
Le llyriac, vice president of the European United Left.'' 1 Unions 
called their members out in protests on the streets of Brussels. 91 The 
Hll. "'France and Germany propose El! competitiveness !'act", RHC News Online, 4 Fcb 2011, http:"/ 
www.bhc.eo.uk/news/world-curopc-12C\6840 I (accesscd 20 Scpt 20 11). 
89. C. Vcrhofstadt,J. Dclors, and R. Prodi, "Europe 1nust plau a rel(mu, no! a pact", FJ", 2 Mar 2011. 
90. Charlemagne's notebook, 1he L"conomisl, 25"' March 20 I I. 
91. Above n.9, para. I I. 
92. W. Miinchau, "Say no to Ccnnany's competitiveness pact" n: tom 27 Feb 2011. 
'l:>. http://patricklehyaric.nel/20 11/0~I/2~/pacte-ponr-leuro-un-pacte-diaboliqttc; (last acccssed 21) 
Scpt 2011). Sec also l". FngelcnKckr, 'The 1-:uro-Plus-l'act helps only the linancial indt~sm' 
hnp:/;\wt\v.cconom icfon1 m oft h race .C11/? p =6H:1. 
94. I.. Phillips, "Annual euro-pact summits will sec the rdi1seniks asked to dave the room' lcuob-
scJ"VCr, 2'J Mar 20111. 
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response from the right was resigned: yet another pact but one which 
fails to address the fundamental problems facing countries which are 
on the verge of bankruptcy.95 
2. What does the Pact do? 
Participating Member States undertake to take all necessary measures 
to pursue the following objectives: 
1. Foster competitiveness: The Pact provides "Progress will be as-
sessed on the basis of wage and productivity developments and 
competitiveness adjustment needs. To assess whether wages are 
evolving in line with productivity, unit labour costs (ULC) will be 
monitored over a period of time, by comparing with developments 
in other euro area countries and in the main comparable trading 
partners. For each country, ULCs will be assessed for the economy 
as a whole and for each major sector (manufacturing; services; as 
well as tradable and non-tradable sectors).' 
2. Foster employment: 1l1e Pact provides "A well-fimctioning labour 
market is key for the competitiveness of the euro area. Progress will 
be assessed on the basis of the following indicators: long term and 
youth unemployment rates, and labour participation rates.' 
3. Contribute further to the sustainability of public finances: The 
Pact provides that in order to secure the full implementation of the 
SGP, the "highest attention' will be paid to the "sustainability of 
pensions, health care and social benefits.' 
4. Reinforce financial stability: This covers matters such as putting in 
place national legislation for banking resolution, strict bank stress 
tests, and monitoring macro-financial stability and macroeconomic 
developments in the euro area. 
95. .J. \\lamer, "Will l\>rtll!fdlbethestrawthatbreakstheetnocamel"sback', The1idefi1afJ/i,25Mar20 11. hup://hlc'h"'· 
tcleb:rraJJIJ.n).llk/fittanccjt·rcnJy\vanJcJ/ I 0000900 I /eliH)JlCS-ars('-over -lll-al lproach-lo-irlJJIIi Jtent-def~u d t/ 
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The Pact therefore builds on existing instruments (Europe 2020, Eu-
ropean Semester, Integrated Guidelines,"'; Stability and Growth Pact 
and the new macroeconomic surveillance framework)Y7The Member 
States made their first commitments under the Pact in their Stability or 
Convergence Programmes and National Reform Programmes (adopted 
under the European Employment Strategy (EES) and Article 121 TFEU 
on economic and monetary union) submitted in April 2011. The Mem-
ber States are thus subject to the regular surveillance framework, with a 
strong central role for the Commission in the monitoring of the imple-
mentation of the commitments, and the involvement of all the relevant 
formations of the Council and the Eurogroup. 
3. The Institutional Context 
3.1. Competence 
The Pact is up front: it focuses "primarily on areas that fall under national 
competence'. In the absence of EU competence, the EU can encour-
age and exhort but cannot actually put mechanisms in place to order 
change. Rather it can facilitate change through peer pressure, targets 
and guidelines. This is the origin ofOMC (see below). The crucial point 
about the Pact is that "The selection of the specific policy measures to 
be implemented will remain the responsibility of each country, but the 
choice will be guided by considering in particular the issues mentioned 
above.' \'\bile many would recognise that this reflects the absence of 
EU competence to act and, in the most general terms, the principle of 
subsidiarity, the reale politique of this goes to the heart of the problems 
facing the EMU: there is monetary union without fiscal union. While 
states will need to be more accountable for the economic decisions they 
take, it is still the states taking those decisions. 
9G. Namely the Council's recommendation on the broad h'1tiddines for the economic policies of the 
Member States and the Union (2010 to 2014) and a decision on ~uiddines f(>r the cmploymclll 
policies of the Member States. '[(>~ether they !or m the "integrated f,'ltidclines'. 
')7. !bid, p.l4, emphasis in the original. 
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3.2. The actors 
In the final version of the Pact, the Commission maintains a "strong 
central role' in the "monitoring of the implementation of the commit-
merits' and the involvement of all the relevant formations of the Coun-
cil and the Eurogroup. According to the FT,9~ Germany had originally 
proposed that the monitoring be done by the national capitals but this 
had angered the smaller states. The result is that the Pact remains more 
firmly rooted in the EU institutional stmcture than the extra-EU stmc-
ture originally proposed. Furthermore, there is a nod to the involve-
ment of the European Parliament -which will "play its full role' - but 
only in line with its competences which are rather narrow. The social 
partners will also be "fully involved at EU level through the tripartite 
social summit'. 
Yet the EPP itself was initiated by the heads of state, and the heads of 
France and Germany in particular. It has an intergovernmental feel 
about it and, consistent with earlier strategies and pacts, has been led 
by the European Council but on a rather shaky legal foundation.!'!' 
As we have noted before, there is a remarkable absence of any of 
the attributes traditionally associated with EU legislation: statement 
of legal basis, reason for its adoption, explanatory memoranda. In 
this way the EPP is the latest in a long line of measures, most no-
tably the Lisbon and EES strategies, which have been nurtured by 
intergovernmental input. This raises the question of the legitimacy 
of the European Council acting in this way. The original Article 4 EU 
provided that "The European Council shall provide the Union with 
the necessary impetus for its development and shall define the gen-
eral political guidelines thereof'. This emphasises that the role of the 
European Council is "essentially a political one', 100 a view confirmed 
9H. "EU Prcsidenls draft (~ompctitivencss Pact', l·~/:rom,hLtp:/.:\\'\\W.ft.conL'Cms/s/O/h~H(·;)320-429{)­
II c0-8bel4-00144fcabdcO.html#axzzlYkvd I kSH acccssed 23 Scpt 2011. 
99. C. llarnard, "The shaky lega!f(mndations for imtitutional action under the employment, Lisbon 
and EU2020 Strategies' (2008-0) !I CV/cLS X 
I 00. A Arnulld a/, Wyatl and T>oslm•ood~' t;umjmitl (inion Law, 5'b edn (London, Sweet & Maxwdl, 2006) 
'll. Sec also J Wens, '11w FumjJerm Co11nril (John llarpcr Publishing, 200H). 
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in the Lisbon Presidency Conclusions of March 2000, which said that 
the European Council is to take a "pre-eminent guiding and coordi-
nating role to ensure overall coherence', in particular through an ad-
ditional meeting of the European Council, taking place in the Spring, 
concerned solely with economic and social questions. 101 The EPP has 
introduced a further complication: the multiple permutations of the 
European Council. It can be a meeting of the heads of government of 
all 27 Member States, a meeting of the H.eads of Government of the 
Eurozone states and a meeting of the Heads of Government of the 
EPP states which may overlap with a meeting of the Heads of Govern-
ment of the fiscal compact agreed in December 2011. 
The pre-eminence of the European Council has come at the expense 
of the other institutions. For the Commission, soft coordination has not 
necessarily been a good thing: it has reinforced its think-tank role, at 
the expense of its role in hard policy, and this makes the Commission 
look weaker than the other institutions. On the other hand, much of the 
thinking and the creativity has come from the Commission. Its role in 
shaping OMC, drafting the six-pack, and having a "strong central role' 
in monitoring the commitments under the Euro Plus Pact all emphasise 
its importance. 
While the Commission has er"Uoyed some influence, the European Par-
liament and national parliaments have been almost invisible. Accord-
ing to Article 148(2) TFEU the European Parliament is to be consulted 
in the drawing up of the employment guidelines (although it is not 
involved in any other OMC process) but experience over the f1rst five 
years of the EES showed that its role was marginal, in part due to the 
lack of time in the EES timetable for it to prepare its opinion. This was 
addressed, at least in part, by the 2005 reforms. The European Parlia-
ment did establish a website on the Lisbon strategy, 102 which largely 
played a cheer-leader role for the strategy, albeit that it did admit: 
I 01. Preliminary Conclusions, paras % and 36. 
I 02. Available at <hup:l/\\"\\w.curoparl.cnropa.cu/sidcs/gclllocdo?iype= I M-PRESS&rd(:rcJtcc=200 
7020213KC;026H2&1anr{"age= EN#title I> an-essed I 9July 20 I 0. 
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Many of the measures agreed at Lisbon were not legislative but 
intergovernmental, based on coordination and benchmarking 
among Member States, with the Commission and European Par-
liament in a bystanders role. 
Perhaps most telling was the frank admission "A more effective form of 
governance in the employment and social area than the open method 
of coordination, which failed to achieve some of its aims, is needed 
for the years to come' and that the Council and the Commission must 
"involve Parliament fullv in drawing up objectives, targets and indica-
tors for the new economic and employment strategy, and also to give 
Parliament access to documents, meetings, and work on monitoring 
and reviewing progress' .1n3 
Neither the Lisbon 11'eaty nor the EPP have changed this. Despite the 
generalising of the ordinary legislative procedure by the Lisbon Treaty, 
this has not been extended to Article 148 TFEU, the legal basis for 
adopting the employment guidelines. The involvement of the Social 
Partners was hoped to fill this legitimacy gap but the commitment on 
paper to the participation of the Social Partners has often not mani-
fested itself in practice. This has led some commentators to suggest 
that, on the one hand, the involvement of such a wide range of actors 
has actually blurred responsibility for economic and social policy, and, 
on the othet~ the absence of etlective involvement by the social part-
ners, the lack of involvement the European Parliament and the absence 
of judicial review, has meant that the EES and Lisbon strategies and 
now the EPP far from being open, heterarchical and deliberative. are 
more closed, elitist and less democratic than the classic Community 
methods. 104 
I 03. Available at < http://www.curoparl.europa.eu/ncws/cxpert/inf(Jprc»_page/04R-i'\522-I I fi-04-I R-
'lOH-20 I 0042fill'Rn4H2-2fi-0-+-20 I 0-20 10-fabe/default_en.htm> accessed 19 July 20I 0. 
I 04. I' Syrpis, "l.cgitiruising European Covcrnancc: 'laking Subsidiaritv Seriously within the OMC', 
ll'l If H'o,-king Papm-s, Law 2002 ·1 0. See 1 he calls in the Final report of Working Croup XI 011 Social 
Europe, CONY !>I ti/l/0:~. para 44, f(n· the "incorporation of the open tueii!Od of coordinatiou 
in the Tkaty [which] would improve its transpareu<y and democratic character, and darify its 
procedure by designating 1 he actors and 1 heir rcspcctiYc roles'. 
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4. Effectiveness of the Pact 
The Lisbon Strategy 2000, its precursor the European Employment 
Su·ategy (EES), and Lisbon's replacement, the EU 2020 strategy, form a 
(controversial) part of the DNA of the European Union. Much has been 
written of the new governance methodologies, and in particular of the 
open method of coordination (OMC), which have been developed in 
order to attain these strategies. 105 The Euro Plus Pact adds yet a further 
layer to the wedding cake of strategies. The elephant in the room has 
always been the question of the effectiveness of this approach. 
The Member States' commitments under the EPP have to be included 
in their Stability or Convergence Programmes and their national re-
form programmes (SCP/NRP) as part of the European semester. While 
Member States did make reference to the commitments under the EPP 
in their SCP/NRPs for 2011, the commitments of some states, such 
as Belgium, were vague and lacked specifics, as the Council noted: Jot; 
"there is no information on the measures to be taken in order to achieve 
the required objective on the fiscal side; nor is there any information on 
how real wage growth or energy prices could he controlled .... ' 
Even with states which have entered into more precise commitments, 
can they be enforced successfully? Prodi et al think not. Writing about 
the Euro Plus Pact in the FT, 107 they say: 
IO:i. Sec, egJ Zeitliu, P l'o<:het and L \1agnusson. "!11e OjJtn Atrthod o{Coonlination in .Jr. lion: Thr Fmv-
jJean /<,'mjJ!rrymntl and Sodallndu,,iorl Sl'mtegiPs (Brussels, Presses Jnteruniver.sitaircsEuropl·cnncs-
Pctcr l.ang, 2005); J Zcitlin, "Social Europe and Expcrintcntalist Governance: "li>wards a New 
Constinnional Compromise?' in c; de B(trca (ed), J::U L111r and thr HN[mt State: In Sranh ofSolidrrr-
ity (Oxford, Oxford Lnivcrsity Prc", 2005): E St.y'lczak. "'Experimental Governance: The Open 
Method of Coordination' (200!i) 12 ELJ 41\6; K Annstrong and C: Kilpatrick, "Law, ( ;overnance, 
or New c;overnancc? The Chan~;ing Open Method of Coordination' (2007) 1:1 Co/umbi£1_/o. E. 
L !i49; the essays rc"dting from the JC:MS symposi11tn on HI Govenumce after· u_,/mn (200H) 46 
.JCMS 41:1; M !Icidenrcich and c; 1\ischoll: "!he Opcntnt·thod of Coordination: A Way to the 
Europcanisation of Social and Employtnent Policies' (200H) 4!i.JCMS 497. 
I Ofl. Council Reconnncndation 20 ll/C 209/0 I on the N RP 20 11 of Belgium and rlclivcring a Council 
Opinion on the updated StabilitY program ofllclginm211ll-14 (0] [2011] L20!J/I). 
107. Cuy VerlwiStadt, Jacqucs Delors aud Romano Prodi, "Europe must plan a refonu, not a pact', 
l'i·nrmria/1/lllt.\ March 2 2011. 
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1ne Franco-German proposal was also based on an intergov-
ernmental model of peer pressure that has proved repeatedly 
ineffective. It lacks the discipline and impartial adjudication to 
deliver results. Both the Lisbon strategy for growth and the sta-
bility and growth pact failed to live up to expectations, because 
member states are reluctant to sanction each other. 
Romano Prodi should know- he was president of the European Com-
mission from 1999-2004, the period that give birth to the Lisbon 
strategy. 
The absence of any sanctions in the Pact suggests that its influence may 
be less than would first appear and that the Commission's six pack, 
hard law measures may in fact prove to be more significant. This much 
was acknowledged by one EU diplomat quoted in the EU observer: InH 
The pact is good for pressure; it's a bonus. But the Commission's 
proposals involve sanctions. Tl1e six pack, if fully implemented, 
means that things are now in the hands of the whole; countries 
can't fiddle the books any more. It will be difficult to disobey in a 
way that with peer pressure you still can. 
However~ as the French and Germans demonstrated in the mid 2000s, 
Ecofin was prepared to suspend the excessive deficit procedure against 
France and Germany, even though their net borrowing exceeded 4 per 
cent of GDP Ecofin's decision was, however, successfully challenged by 
the Commission. 10~1 And even when peer pressure is applied through 
the examination of each other's budgets all Member States, at least in 
theory, have an equal say over the sins of the others: so Greece (Ireland, 
Italy and even Spain) will be checking on the performance of Germany 
(and vice versa) but it is not in these countries' interests to point out the 
speck in the German eye when they realise the existence of a plank in 
their own. It is easy to see how any peer review quickly becomes a paper 
!OH. L. Phillips, "Competitiveness pact "was never the bl11eprim people tho11ght it. was· /ill Obsenw·r, 
11 March 2011. 
1 0\l. Case C-27/04 Colllmi.<Sion \'.Council [2004] ECR 1-fifW). 
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tiger. In this way the Pact contrasts significantly to the semi-automatic 
sanctions envisaged in the six pack (and the fiscal compact of December 
2011 ). 
So far we have focused on the context of the crisis and the EU's re-
sponse to this. We turn now to look at one of the key areas affected 
both directly and indirectly by the crisis: national labour law, largely an 
area of national competence but with an increasing body of EU employ-
ment law. We begin by looking first at the eflect of the EuroPlus Pact on 
labour law before considering the impact of the MoU. 
D. Impact on Labour law 
I. The EuroPlus Pact 
As the brief outline of the four objectives of the Pact makes clear, three 
of the Pact's objectives have a direct impact on labour issues. The provi-
sions under the "Fostering competitiveness' objective were particularly 
contested. It provides that "[e]ach country will be responsible for the 
specific policy actions it chooses to foster competitiveness, but the fol-
lowing reforms will be given particular attention: 
• respecting national traditions of social dialogue and industrial rela-
tions, measures to ensure costs developments in line with productiv-
ity, such as: 
-,.. review the wage setting arrangements, and, where necessary, 
the degree of centralisation in the bargaining process, and the 
indexation mechanisms, while maintaining the autonomy of the 
social partners in the collective bargaining process; 
-,. ensure that wages settlements in the public sector support the 
competitiveness efforts in the private sector (bearing in mind 
the important signalling effect of public sector wages). 
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~I11e proposed monitoring system for wage and productivity levels proved 
partirularly controversial. The original German plan would have achieved 
this partly by forcing countries to end the indexing of wages to inflation 
- a move strongly opposed by a number of Member States, in particular 
Belgium which feared this would undern1ine its social model. 110However, 
the final version does not oblige countries to give up indexing but, if they 
do not, each government must implement other measures. crhe original 
draft also talked of enhancing "decentralisation in the bargaining proc-
ess'. 111 This antagonised trade unions in those key countries with central-
ised bargaining processes such as Finland, the Netherlands and Austria. 
Again, this has been diluted to "where necessary' reviewing the degree of 
centralisation in the bargaining process. 
The second part of the Pact which impacts on labour comes under the 
heading "fostering employment'. This provides: 
Each country will be responsible for the specific policy actions it 
chooses to foster employment, but the following reforms will be 
given particular attention: 
• 
• 
• 
labour market reforn1s to promote "flexicurity", reduce unde-
clared work and increase labour participation; 
life long learning 
tax reforms, such as lowering taxes on labour to make work 
pay while preserving overall tax revenues, and taking meas-
ures to facilitate the participation of second earners in the 
work force. 
110. l~ llollinger and I~ Spicgcl, "'Cracks over Franco-Ccnnan F.uromne plan' FJ: com, 4 Feh. 20ll.Cf 
Countil Recommendation 20 11/C 209/01 on the NRP 2011 of Belgium and delivering a Council 
Opinion on the updated Stability pmgram of Belgium 2011-14 (OJ [2011] 1.209/1) which idcmillcs 
tltc "systcttl ofwagc barg-J.ining and wagt ittdcxation' as a l>roblciJJ ttceding ref(,rm, a poitlt reiterated 
in the Council Remmmcndation 2011/C 21710'' on the implementation of the bmad !,'lliddincs for 
the economic policies ~r the Member States whose mrrcncy is the cum (qj [20 I!] 1.209!1 ). para. 5. 
Ill. L. Phillips, "Competitiveness pact "was never the blueprint people thought it was' U! Ohsnr•er, 
11 ~1an:h 2011. 
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"Flexicurity' is the neologism around which the emphasis on quality of 
working life and employability of the workforce has coalesced. 112 Under-
pinning this idea is the aim is to create a "labour market which is fairer, 
more responsive and inclusive, and which contributes to making Europe 
more competitive' .11 :1 As the Commission explains in its 2007 Paper, "To-
wards Common Principles of Flexicurity: More and better jobs through 
flexibility and security', 111 "Flexicurity promotes a combination of flex-
ible labour markets and adequate security'. It says flexicurity is not about 
deregulation, giving employers freedom to dissolve their responsibilities 
towards the employee and to give them little security. Instead, flexicurity 
is about bringing people into good jobs and developing their talents. 
Employers have to improve their work organization to offer jobs with 
future. C01ey need to invest in their workers' skills. That was 2007. Post 
the crisis, the emphasis is on the "flex' rather than the "curity'. 
The third area where labour issues are directly affected comes under 
the heading enhancing the "sustainability of public finances'. It pro-
vides that "Reforms necessary to ensure the sustainability and adequacy 
of pensions and social benefits could include: 
• 
• 
aligning the pension system to the national demographic situation, 
for example by aligning the effective retirement age with life ex-
pectancy or by increasing participation rates; 
limiting early retirement schemes and using targeted incentives to 
employ older workers (notably in the age tranche above 55). 
There was much concern in the earlier drafts of the pact that re-
tirement ages would have to be raised. The final version is more 
112. See more gcncrdlly.J. Kenncr, "1'\<.w Frontiers in EU Labour Law: From Flexiotrity to Flcx-scntrity' 
inS. Cnrric and M. llougan (cds) Nfiy Yean oft/'" 1iealv u(Rom~ (Ox!(ml: Ilan Publishing, ~Om!). 
113. Commi"ion (EC) "Modcrnisinglabour law to lllCCI l!ll' challenges or the 21SI Cclltnry' ((;n-en 
Paper) COM (2006)708, 4. There is a smprising lack of rdcrencc to A. Supiot's influc111ial re pori 
f()r 1 he Commission, "Transformation or Labour and the Future of Labour Law' Luxembourg, 
1998. SecS. Sciarra, "EU Commission Crccn paper "~!odcrnisinglabottr law lo 111eet the chal-
lenges of the 21st century'" (2007) 3G !LJ ~~75, 378. 
114. COM (~007) 359. 5. 
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vague. The new pension monitoring system would not force coun-
tries to raise retirement ages but it would develop indicators showing 
whether state pension schemes could be sustained under existing 
funding levels. Pension reform could include limiting early retire-
ment schemes, but again this is less mandatory than in earlier drafts. 
Howeve1~ the upshot of these goals will be to lead to a shift to money 
purchase schemes rather than the defined benefit schemes still en-
joyed by some in some Member States. The reference to aligning 
the effective retirement age with life expectancy refers, in particular, 
to the traditionally low retirement age in the French public sector 
that the workers have managed to maintain following major public 
protest. 
'Vhat can we make of these proposals? Although many feared that the 
Euro Plus pact would be deregulatory, in fact the final version is more 
complex. As a product of many hands, it sought both to assuage the 
concerns of the Germans who want more control over national expendi-
ture while at the same time supporting other states, such as Spain and 
Belgium, which are wedded to the maintenance of the national social 
systems. Hence the final Pact does create the space to recognise the 
diversity of the national systems. One of the "six pack' measures, the 
Macro-economic Surveillance Regulation 1176/2011, goes even further 
and, at the behest of the European Parliament, now contains a "Monti' 
clause: 11 ,; 
lbe application of this Regulation shall fully respect Article 152 
TFEU and the recommendations issued under this Regulation 
shall respect national practices and institutions for wage forma-
tion. It shall take into account Article 28 of the Charter of Fun-
damental Rights of the European Union, and accordingly shall 
not affect the right to negotiate, conclude and enforce collec-
tive agreements and to take collective action in accordance with 
national law and practices.' 
11:1. Art. !(?.).See also Recital 2"i which adds "When 1he Council and 1he Commission apply this 
Regulation, 1hey should fully respect the role of nalional parliaments and ><Kial partners and 
rc~pcct rliHCrenccs in national s~·stems, ."itlt-h as rhc syslcnl.'; for wage formation.' 
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2. The Memoranda of Understanding 
Thus, despite the expectations for the EPP in fact it probably presents 
a less direct threat to national labour law than would first appear. Much 
is left to the Member States to decide and, what started off as manda-
tory in early drafts became optional by the time it was finally agreed by 
the Member States. The EPP thus stands in stark contrast to the much 
more intrusive provisions in the Memoranda of Understanding which 
those countries receiving a bail-out have signed up to. Space precludes 
a detailed analysis of these lengthy documents but two examples will 
suffice to make the point. 
First, take the case of lreland. 116 TI1e Irish government committed itself 
in the MoUto cut its minimum wage by a euro an hour. This decision 
wasjustified by the National Recovery Plan 2011-14 11 iin the following 
terms: 
Where a NMW is imposed at a level higher than the equilibrium 
wage rate, unemployment will result. Some workers will be willing 
to work for a wage lower than NMW but employers are restricted 
from providing these job opportunities. Other negative effects 
include: 
Acting as a barrier for younger and less skilled workers to 
enter the labour force and take up jobs; 
Preventing SMEs from adjusting wage costs downward in 
order to maintain viability and improve competitiveness; 
and 
llti. See ltnplcmcnting Decision 2011/77/EU (Of (2011]1. :HJ/:H) '"' graming Union financial as-
siSiance lo Ireland ((Jr a period of three years under !he provisions of the Trc;uy and Rq;nla-
tion (EU) No 407/20!0 of 11 May 2010 establishing a Furopcan linancial slahilisation mecha-
nism. The accompanving- Memorandum of Understanding signed on 16llcccrnber 2010 and its 
Eirst update lay down the economic policy conditions on the hasis of which the financial as:o~ist­
ailCe is gr<-Hlted. Impkmentitlg lkcision 20 11/77/EU was attletlded hy Implentctttirig Dccisi011 
2011/32tiEU (OJ (2011] L 147!17). 
117. h!tp:/~Jud"el.gov.ic/RccoveryPian.aspx (last acccsscd 11 Dec. 2011). 
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Reducing the capacity of the services sector to generate ad-
ditional activity and employment through lower prices for 
consmners. 
In addition, collective agreements (properly known as Registered Em-
ployment Agreements or Employment Regulation Orders) in the agri-
cultural, catering, construction and electrical contracting sectors have 
also been repealed. As the National Recovery Plan states: 
Both types of agreements constitute another form of labour 
market rigidity by preventing wage levels from adjusting. This 
in turn affects the sustainability of existing jobs and may also 
prevent the creation of new jobs, particularly for younger people 
disproportionately affected by the employment crises who form 
part of the labour force for these sectors. ttR 
While a number of these agreements had been around for over 50 years 
and could result in arbitrary geographical divisions, 119 the removal of 
the agreements affected some of the lowest paid workers. In recognition 
of this, the reduction in the minimum wage was reversed in the summer 
of 2011. 
Second, there is Portugal. 120 In the MoU, Portugal committed itself to 
a range of cuts in the employment field including a temporary suspen-
sion of thirteenth and fourteenth-month bonus salary payments for 
civil servants and pensioners who earn more than €1,000 a month. It 
also agreed to implement a reform in the severance payments for new 
IlK. P.:>7. 
ll ~). See the DuiTy/VValsh report commissioned by the lri~b government in accordance ils nmnnit-
menl in the l\ioU to hold an inrlependeut rcvit•w f the Framework REA and l'~RO agrccllll'llt~: 
www.djei. ie/puhlirations/employmcn 1}20 11/Report_ ERO _REA. pdf. 
120. On 17 May 2011, the Counril adopted lmpktncntin~ Decision 2011!:\44/EU (Oj [20111 
Ll!i9/8R) to tnake available to 1\lrlup;al tnerlium-term financial assistance for a period of" three 
years 2011-2014 in accordance with Council Regulation (Ell) No ·!07/2010 of 11 May 2010 
establishing a Europt·an financial stabilisationmechanism. The an·ompanying Memorandum of 
Understanding signed on the same day and it~ succcssin· supplements lay do\'.rll the ccou<nnic.: 
policy conditions on the basis ohvhirh the linancial assi~tancc is disbursed. 
Car! os J. Moreiro Gonzalez 
hires in line with a tripartite agreement of March 2011. This included 
aligning the severance payments of open-ended contracts with those 
of fixed-term comracts and reducing total severance payments for new 
open-ended contracts from 30 to 10 days per year of tenure (with 10 
additional days to be paid by an employers' financed fund) with a cap of 
12 months and elimination of the 3 months of pay irrespective of tenure 
and reducing total severance payments for fixed-term comracts from 
36 to 10 days per year of tenure for contracts shorter than 6 months 
and from 24 to l 0 days for longer contracts (with 10 additional days to 
be paid by an employers' financed fund). 
The Government has also proposed reforms to the legislation on indi-
vidual dismissals contemplated in the Labour Code with a view to fight-
ing labour market segmentation and increasing the use of open-ended 
contracts. In particular, it proposes making it possible to dismiss for 
reasons of the unsuitability of the worker (eg where s/he has not fulfilled 
"specifiC delivery objectives and does not fitlfil them, for reasons deriv-
ing exclusively from the workers' responsibility') even in cases where 
new technology or other changes to the workplace were not introduced 
(art. 373-380, 385 Labour Code). It also proposes removing a strict last 
in first out (UFO) criteria in the case of redundancy, provided that the 
employer establishes a relevant and non- discriminatory alternative cri-
teria, and removing the obligation to attempt a transfer for a possible 
suitable position (art. 368, 375 Labour Code). 
To British eyes, these reforms are not radicaL Nevertheless they go 
straight to the heart of the national labour law systems which go to the 
core of national sovereignty. H1rthermore, such reforms,together with 
the EU's own Council recommendations on the national reform pro-
grammes, have created an expectation as to what Member States, who are 
in a state of crisis but not (yet) being bailed out,should do. The Italians 
have responded to this pressure. In Silvio Berlusconi's (in)tamous letter 
to the heads of state meeting at the end of October 2011, he commit-
ted Italy to submitting the following additional measures: "A reform of 
labour legislation (a) promoting greater readiness to take on employees 
and the efficiency requirements of business by means of: among other 
things, new rules governing dismissals for economic reasons in perma-
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nent employment contracts' .t 2 t However, even here is the picture is not 
a straightforward story of deregulation. In the same paragraph he also 
talks about "(b) stricter conditions in the use of pseudo-sub contracting, 
given that such contracts are often used for workers formally classed as 
independent but essentially engaged as employees.'t~2 
3. Deregulation in the Shadow of the Crisis 
The story so far has largely been one of EU-inspired deregulation. The 
British have not been slow to join this game. A report commissioned by 
Downing Street,written by Lord Beecroft, a venture capitalist and Tory 
donor, said thatthe first major issue for British enterprise is "the ter-
rible impact of the current unfair dismissal rules on the efficiency and 
hence competitiveness of our businesses, and on the effectiveness and 
cost of our public services." He continued that "The mles both make it 
difficult to prove that someone deserves to be dismissed, and demand 
a process for doing so which is so lengthy and complex that it is hard 
to implement. This makes it too easy for employees to claim they have 
been unfairly treated and to gain significant compensation." Crucially, 
he notes that "there is nothing in European law that would prevent 
the Government from abandoning unfair dismissal Jaws - although 
regulations preventing dismissal on the basis of a person's gender, race 
or sexuality would remain". And so he recommended a replacement 
regulation, called Compensated No Fault Dismissal, which would allow 
employers to dismissed unproductive staff with basic redundancy pay 
and notice. At first, the (Libdem) Coalition partners were concerned. 
Nick Clegg, the Deputy Prime Minister, and Vince Cable, the Secretary 
of State for Trade and Industry,feared that any such change would have 
an immediate impact on consumer spending if people suddenly lost 
their job security.t 2:l Nevertheless, by 23 November 2011, Vince Cable, 
121. See the direct parallels between his letter and the Council recommendation 20 11/C 215/02 of 12 
July 2011 on the Na1ional Refimn prog-ranntte 2011 of lialy and delivering a Council opinion 
on the update Siability programlllC ofllaly, 2011-14 (0) [2011] 1.215/4), para. 2. 
122. hu.p:i/blogs.ft .com/brussclsblogililcs/20 ll/11/BcrlusconiLctier.pdf 
12~. htl p:/..,\nvw.guardian.co.uk/politics/20 ll/oct/26/unions-condcmn-report-unEtir-dismissal 
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in a speech to the EEF had changed his tune and was now calling for the 
production of evidence on whether "to introduce compensated no-fault 
dismissal for micro firms - that is those with 10 or fewer employees'. 124 
E. Conclusions 
It is not clear whether some governments are using the crisis as a cover 
for refonm they intended to introduce. Many would suggest that the 
reforms to UK unfair dismissal law are driven as much by ideology as 
by economic need. Certainly the economic benefits of deregulation 
are highly contested. 1 ~5 Nevertheless, the striking change that has oc-
curred over the last year or so is the role of the EU towards employment 
protection. Traditionally, the EU has been seen as something of a bas-
tion against deregulation at national level. Yet, now the EU -whether 
through the Council formations in the context of its recommendations 
on the integrated guidelines or at least the heads of state or govern-
ment - has become responsible for the very deregulation it resisted 
against for many years.Longer term, the EU maybe responsible for 
precipitating a race-to-the-bottom: as we have seen Portuguese law is 
destined to become rather British. 
However, the picture is more complex than would first appear. 'Vhile 
governments might be pushing for deregulation, this might not receive 
support from key constituencies. For example, in Italy provision was 
made for greater use of decentralised bargaining and, in particular, a 
reform of 2009 allowed for the possibility of "opening clauses' (ie dero-
gations from the sectoral wage agreed at national level by plant or firm 
level agreements); the trade unions resisted, the provision was generally 
not used and it has now been dropped. In Portugal the government has 
12"1. http;//Vt'\-\1-\.'.his.gov.tlk ncws/spceches/vincc-cahk·-rcforming-cmploymcnt-rdat.imts (last accesscd 
12 Dec. 201 1). 
125. Sec cghtl p://www.oenl.org/dataoccd;r\7/7/ I Ht>HiiO I .pdfdlntp://www.lll< .org.uk/cxtras!flcxiblt~vith­
thclmth. pdt'(last a<Tc,ed 12 nee 20 I I). 
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not yet managed to push through its planned reforms on severance pay. 
Yet, despite these signs of revolt, the overall direction of travel is clear: 
there is a threat to national labour law as we know it and that threat is 
driven largely by the EU. 
MONETARY INSTABILITY UNDER THE PACT 
FOR THE EURO AND ITS SYNERGY WITH THE 
EU 2020 STRATEGY 
Professor Dr. Torsten Stein 
Directm; Institute of European Studies, 
Saarland University (Germany) 
I. Introduction 
Let us start with some definitions, found in the Oxford Dictionaries: 
First "Synergy": "The interaction of two or more (whatever: organisa-
tions, substances, plans etc.) to produce a combined effect greater than 
the sum of their separate effects". It is not quite easy to sec how the 
combination of an ambitious project as EU 2020, and a financial crisis 
(first a banking crisis and later on a sovereign debt crisis) could lead to 
a synergy in a positive sense. It will certainly not lead to a combined 
greater negative effect, that much can be said. 
If, perhaps. not synergy, could it be, secondly, "antinomy"? "Antinomy" 
is defined as: "A contradiction between two beliefs or conclusions that 
are in themselves reasonable; a "paradox". 
For a "paradox", finally, the Oxford Dictionaries offer two distinct 
definitions. The first says: "A proposition which despite (apparently 
sound) reasoning from acceptable premises, leads to a conclusion that 
seems logically unacceptable or self-contradictory". But the second 
definition offered says: "A seemingly absurd or contradictory state-
ment or proposition which, when investigated, may prove to be well 
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founded or true". We will try to find out in the following whether 
monetary instability (or monetary crisis) on the one hand, and the 
Europe 2020 strategy for smart, sustainable and inclusive growth will 
be a paradox that meets the second definition; maybe if the "Pact 
for the Euro", or "Euro Plus Pact", as it is now called, will help to 
bring two seemingly contradictory things together, an ambitious plan 
which needs considerable investment, and a crisis that may result in 
consuming most of the money needed for those investments. We will, 
therefore, also have a look at the "European Financial Stabilization 
Facility (EFSF)" and the "European Stability Mechanism (ESM)" and 
their disputed legality under the lteaty of Lisbon. But before we will 
briefly describe the EU 2020 strategy. 
11. The EU 2020 Strategy 
Forerunner of the EU 2020 Strategy was the "Lisbon Process", adopted 
by the Heads of State and Government during a special summit in Lis-
bon in March 2000. It was a political program, based on goals mainly 
to be defined by the EU Member States individually for themselves, 
with the aim to transform the EU until 20 I 0 into the most competitive 
and dynamic economic area in the world, capable of achieving durable 
and stabile economic growth with more and better jobs together with 
greater social cohesion, the benchmark being japan and the USA. The 
Lisbon process was hardly successful, one might say: a flop. After five 
years the distance between the economic growth in the EU and the USA 
had widened, and soon after Member States struggled with "bad banks" 
and the like. 
In March 20 I 0 the European Commission proposed a new program 
for the next ten years, the Europe 2020 strategy 1 ~", which the European 
Council adopted in June 20IO. As the previous Lisbon Strategy, Europe 
2020 is not a binding act of secondary legislation, but a communication 
126. Cl >M (20 I 0) 2020 !iml of 3 March 20 I 0. 
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from the Commission which defines "priorities", "headlines targets" 
and "flagship initiatives". Europe 2020 is said to commit both the EU 
and the Member States, but not too manv areas of what is addressed 
in that Strategy are covered by the legislative competences of the EU. 
What remains is the so-called "open method of coordination" under 
Arts. 5, 6 and 153 of the TFEU. Suffice it for the moment to cite from 
the Executive Summary of the Europe 2020 Strategy to recall the main 
goals and means: "Europe 2020 puts forward three mutually reinforc-
ing priorities: 
- Smart growth: developing an economv based on knowledge and 
innovation. 
Sustainable growth: promoting a more resource efficient, greener 
and more competitive economy. 
- Inclusive growth: fostering a high-employment economy delivering 
social and territorial cohesion. 
The EU needs to define where it wants to be by 2020. To this end, the 
Commission proposes the following EU headline targets: 
- 75 % of the population aged 20-64 should be employed (it is quite 
astonishing to see that an overall unemployment rate of 25% seems 
to be seen as acceptable). 
- 3% of the EU's GDP should be invested in R&D. 
- The "20/20/20" climate/energy targets should be met (including 
an increase to 30 % of emissions reduction if the conditions are 
right). 
- The share of early school le avers should be under 10 % and at least 
10 %of the younger generation should have a tertiary degree. 
- 20 million less people should be at risk of poverty. 
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These targets are interrelated and critical to our overall success. To 
ensure that each Member State tailors the Europe 2020 strategy to its 
particular situation, the Commission proposes that EU goals are trans-
lated into national targets and tr~ectories. 
The targets are representative of the three priorities of smart, sustain-
able and inclusive growth but they are not exhaustive: a wide range 
of actions at national, EU and international levels will be necessary to 
underpin them. The Commission is putting forward seven flagship ini-
tiatives to catalyse progress under each priority theme: 
- "Innovation Union" to improve framework conditions and access to 
finance for research and innovation so as to ensure that innovative 
ideas can be turned into products and services that create growth 
andjohs. 
- "Youth on the move" to enhance the performance of education svs-
terns and to facilitate the entry of young people to the labour market. 
- "A digital agenda for Europe" to speed up the roll-out of high-speed 
internet and reap the benefits of a digital single market for house-
holds and firms. 
- "Resource efficient Europe" to help decouple economic growth from 
the use of resources, support the shift towards a low carbon economy, 
increase the use of renewable energy sources, modernise our trans-
port sector and promote energy efficiency. 
- "An industrial polic-y for the globalisation era" to improve the busi-
ness environment, notably for SMEs, and to support the develop-
ment of a strong and sustainable industrial base able to compete 
globally. 
- "An agenda for new skills and jobs" to modernise labour markets 
and empower people by developing their of skills throughout the li-
fecycle with a view to increase labour participation and better match 
labour supply and demand, including through labour mobility. 
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- "European platform against poverty" to ensure social and territorial 
cohesion such that the benefits of growth and jobs are widely shared 
and people experiencing poverty and social exclusion are enabled to 
live in dignity and take an active part in society. 
These seven flagship initiatives will commit both the EU and the Mem-
ber States. EU-level instruments, notably the single market, financial 
levers and external policy tools, will be fully mobilised to tackle bot-
tlenecks and deliver the Europe 2020 goals. As an immediate priority, 
the Commission charts what needs to be done to define a credible exit 
strategy, to pursue the reform of the financial system, to ensure budget-
ary consolidation for long-term growth, and to strengthen coordination 
within the Economic and Monetary Union. 
Stronger economic governance will be required to deliver results. Europe 
2020 will rely on two pillars: the thematic approach outlined above, com-
bining priorities and headline targets; and country reporting, helping 
Member States to develop their SU'ategies to return to sustainable growth 
and public finances. Integrated guidelines will be adopted at EU level 
to cover the scope of EU priorities and targets. Country-specific recom-
mendations will be addressed to Member States. Policy warning could 
be issued in case of inadequate response. The reporting of Europe 2020 
and the Stability and Growth Pact evaluation will be done simultaneously, 
while keeping the instnunents separate and maintaining the integrity of 
the Pact". We will come to the Stability and Growth Pact a little later. 
Before we will try to describe how the EU 2020 strategy, which shows 
all the elements of a "vision", could become reality. This, by the way, re-
minds me of a previous German Chancellor who had once said: "Those 
who have visions should see their doctor". 
In its communication 127 the Commission stated that the pursuit of EU 
2020 objectives must he first of all based on a credible exit strategy 
from the banking crisis of the year 2007 and the following years, in 
which Governments gave massive support to banks, either through 
127. Note I, at p. 24. 
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guarantees, recapitalization or through "cleaning" of balance sheets 
from impaired assets. Other sectors of the economy were supported 
under the framework for state aid. 'T11e Commission acknowledges that 
all these actions were justified, but at the same time stresses that state 
aid disciplines should be restored, and that high levels of public debt 
could not be sustained indefinitely. At that time the Commission either 
did not know, or did not say that it already knew, that the next crisis, 
the "Sovereign Debt Crisis" affecting several Members of the European 
Monetary Union, was about to be unveiled. 
As far as the timely and effective implementation of the EU 2020 strategy 
is concerned, the Commission requires a "strong governance framework", 
mainly based on "Country Reporting", "Integrated Guidelines" and 
"Policy Recommendations". To cite again from the EU 2020 strategy 1 ~H: 
"Country reporting would contribute to the achievement of Europe 
2020 goals by helping Member States define and implement exit strat-
egies, to restore macroeconomic stability, identify national bottlenecks 
and return their economies to sustainable growth and public finances. 
It would not only encompass fiscal policy, but also core macroeconomic 
issues related to growth and competitiveness (i.e. macro-imbalances). 
It would have to ensure an integrated approach to policy design and 
implementation, which is crucial to support the choices Member States 
will have to make, given the constraints on their public finances. A spe-
cific focus will be placed on the functioning of the euro area, and the 
interdependence between Member States. 
Policy recommendations will be addressed to Member States both in 
the context of the country reporting as well as under the thematic 
approach of Europe 2020. For country surveillance, they will take the 
form of Opinions on stability/convergence programmes under Council 
Regulation (EC) No 1466/97 accompanied by recommendations under 
the Broad Economic Policy Guidelines (BEPGs, Article 121.2). The the-
matic part would include Employment recommendations (Article 148 
TFEU) and country recommendations on other selected thematic is-
121'\. Nolt· 1. alp. 27 et seq. 
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sues (for instance on business environment, innovation, functioning of 
the single market, energy/climate change etc.), both of which could also 
be addressed to the extent that they have macroeconomic implications 
through the recommendations under the BEPGs as indicated above. 
TI1is set-up for the recommendations would also help ensure coherence 
between the macro/fiscal framework and the thematic agendas. 
The recommendations under the countty surveillance would address issues 
with significant macroeconomic and public finance implications, whereas 
the recommendations under the thematic approach would provide detailed 
advice on micro-economic and employment challenges. These recommen-
dations would be sufficiently precise and normally provide a time-frame 
within which the Member State concerned is expected to act (e.g. two 
years). "The Member State would then set out what action it would take to 
implement the recommendation. If a Member State, afi:er the time-frame 
has expired, has not adequately responded to a policy recommendation of 
the Council or develops policies going against the advice, the Commission 
could issue a policy warning (Article 121.4 TFEU)". 
lbat may sound impressive, but let us not forget that the key words are 
"opinion" and "recommendation", in other words: not binding. lbe sharp-
est sanction according to Art. 121 para. 4 TFEU is making the Council's rec-
ommendations public ("name and shame"). 11lis could be different under 
Art 126 TFEU and the "Stability and Growth Pact", for which the Commis-
sion says "the Europe 2020 and Stability and Growth Pact (SGP) reporting 
and evaluation \\ill be done simultaneously to bring the means and the aims 
togethel~ while keeping the instruments and procedures separate and main-
taining the integrity of the SGP". So let us have a brieflook at the Stability 
and Growth Pact, and to see whether that is a "tiger" with or without teeth. 
Ill. The Stability and Growth Pact 
The Stability and Growth Pact was a German initiative aiming at making the 
entrance criteria for the Euro zone at least in part mandatory also for the 
time afi:er. The European Council in Madtid in December 1995 continued 
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the aucial importance of seruring budgetary discipline in stage three of 
the Economic and Monetary Union. The European Council in Florence in 
spring 1996 reiterated tl1is view and tl1e European Council in Dublin, six 
months later, reached agreement on the main elements of the Pact. 
"Ibe Pact rests on three pillars: The "Resolution of the European Coun-
cil on the Stability and Growth Pact Amsterdam", of 17 June 1997'~~~, 
"Council Regulation (EC) No. 1466/97 of7 July 1997 on the Strengthen-
ing of the Sun•eillance of Budgetary Positions and the Surveillance and 
Coordination of Economic Policies 130" and "Council Regulation (EC) 
No. 1467/97 of7 July 1997 on "Speeding up and Clarifying the Imple-
mentation of the Excessive Deficit Procedure 1:11 ", as well as on Protocol 
No. 12 on the Excessive Deficit Procedure 132 • The reference values for 
excessive deficits in the sense of Art. 126 TFEU are well known: 3 % 
for the ratio of planned or actual government deficit to gross domestic 
product at market prices, and 60 % for the ratio of government debts to 
gross domestic product at market prices. 
That the Stability and Growth Pact is a very "flexible" instrument be-
came apparent when Germany and France had exceeded the 3% limit 
in 2002 and 2003. Although the European Commission had proposed 
to publish its recommendation for both countries and to put them in 
arrears if they would not take the necessary countermeasures within a 
given time, the ECOFIN Council did not reach the required qualified 
majority to support that proposal and adopted instead legally non-
binding conclusions on the basis of "promises" from both countries to 
return to the 3 % limit in 2005, and suspended the excessive deficit 
procedures. The Commission sued the Council before the European 
Court ofJustice, but only in part successfully. The Court decided that 
the lack of the required majority in the Council could not give rise to 
129. 0 . .J. C 2%, 02-<lil. 1997, p. I et seq. 
130. 0 . .J. L 209, 0Vl8.1997, p. I et scq., amended lJY Council Rq.,'ltlations !EC) 1055/2005 and 
1051i/2005, of'2i.OG.200:\ O..J. 2005 L 174. p. I et scq. 
131. 0 . .J. L 209, 02.0H.l997, p. li et scq. 
132. 0 . .J. L 115, 09.0!i.l998, p. 279. Sec abo Council R<').,'liiatioll (EC) No. 479/2009, 0 . .J. L 145, 
10.06.2009, I'· I. 
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a nullity suit, but that the "conclusions'' could not be adopted by the 
Council without a respective proposal from the Commission 1:B. 
As a consequence of the financial (banking) crisis of the year 2007 and 
after, the majority of the EU-Member States, those within as well as 
those outside the Euro-zone, exceeded the limits of the Stability and 
Growth Pact in their etlort to save their banks. The European Commis-
sion refi.1sed to recognize exceptional circumstances and opened the 
excessive deficit procedure against 24 of the EU Member States, the 
Council following in deciding on the existence of such excessive deficit. 
The deadlines for correction, however, range until the year 2014 ~:11 • 
In March 2011 the Ministers of Finance of the Emu-zone Member States 
were reported 1:F. to have agreed upon accepting two proposals from the 
Commission on amending Council Regulations 1466/97 and 1467/97136, 
designed to sharpen the Stability and Growth Pdct, although "automatic" 
sanctions are ruled out after a French-Gennan agreement (the so-called 
"Deal of Deauville"). It remains to be seen whether the P'dct will have more 
teeth in the future 137 • It would in any case not make much sense to impose 
heavy financial sanctions under Art. 126 TFEU upon States on the edge 
of insolvency, perhaps forcing them to borrow money in order to be able 
to pay that fine and to thus additionally raise their already too high state 
debts. That leads us to the next serious problem, the sovereign debt crisis. 
IV. The Sovereign Debt Crisis 
It all started with Greece which, as it became obvious at least now, had 
already made its way into the Euro area on the basis of inaccurate fig-
133. ECJ, Case C-27. 04, I ~{.07.2004, Commission v. Council, ECJ Reports 2004 I, 664\l. 
134. Excessive dclicit pro<-ednre.coumry-spccific pmcednres: http:ilcc.europa.cu/cconomy_linance/ 
sgp.•dcficit/muntries/indcx _ en.htm. 
13:). Spicgcl-onlinc of 15 March 2011 (,.EC will Dclizitsiindcr hiirter bcstrafcu"). 
136. CO~! (2010) 52ti linal and CUM (2010) G22 linal, both of29.0'1.2010. 
1:17. Sec f(Jr the most recent propo~ab infra under VII. 
71 
72 
EU2020: The Lisbon Process revisited 
ures and statistics~'lR_ At the end ofApril2010 Greece's credit-worthiness 
approached ground zero after its deficit had repeatedly to be corrected 
upwards. Greece had to offer over 15 % interest for two-year state 
bonds and became more and more unable to refinance itself through 
the normal financial markets, let alone to pay back in time previous 
loans. Some proposed that Greece should leave the Euro are, although 
that is not foreseen in the Treaties (a unanimous actus contrarius might 
nevertheless be possible- see Greenland), to return to the Drachma and 
to rearrange its debts ("hair cut") 1'"· It remains to be seen whether this 
will not become inevitable in the end, as we see now that the "rescue 
umbrella" for Greece has to be put up again. 
But at the time euro-area Member States 110 engaged in a scheme of 
bilateral loan or guarantee agreements (80 billions), with the Interna-
tional Monetary Fund (IMF) complementing the agreement (30 bil-
lions), and under strict conditionality supervised by the Commission, 
the European Central Bank (ECB), which did in the beginning not 
provide own financial means, and by the IMF. 
Already at that time there were very controversial statements in the litera-
ture as to whether these bilateral agreements were in line with Arts. 123, 
124 and in particular 125 para 1 of the TFEU (the "no-bail-out" clause). 
V\'hen shortly after serious financial problems became apparent also 
in other euro-area States, in Portugal, Italy, Ireland and Spain (in the 
cynical slang of the financial markets called "PUGS"), a more ambitious 
scheme was adopted within a few days, which the media called "Euro 
Rescue Umbrella". That "umbrella'' is based on a Council Regulation 111 , 
based on Art. 122 para 2 TFEU. providing for financial assistance 
amounting to approximately 60 billion euros from the European Union 
1~H. Cf. K. F<:atherstone, Grcc<·c: A Suitable Accommodation, in: K. llyson (cd.), The Euro at 10. 
Europcani1.ation, Power and Convergence. Oxf(ml Uninnity Press 200H, p. 165 et"''!· 
1 ~<). See I~ Athanassiou, Withdrawal and F.xpnlsion from the EU and EMU -Some Rdlcctions, ECB 
!.ega I Working Paper Scrie' No. I 0, December 200') 
140. With the exception of Slovakia. 
141. Council Regulation (FU) No. 407/20 I 0 establishing a European financial Stabilisation mecha-
nism, O.J!. 11R, 12.05.2010, p. 1. 
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for Member States which are experiencing, or are seriously threatened 
with, a severe economic or financial disturbance caused by exceptional 
occurrences beyond its control. This fmancial assistance has to be 
claimed as a matter of priority, but is backed up by an intergovern-
mental agreement among the euro-area Member States, providing for 
400 billion euros of additional financial aid, administered by a private 
law society established under Luxemburg Law, the "European "Financial 
Stability Facility (EFSF)" 11 ~, limited in time until 2013, but again paral-
leled by a line of credit from the IMF up to 250 billion euros. 
Critics again doubted whether the situation in Greece and in the other 
countries could be equated to natural disasters or exceptional occur-
rences beyond control (Art. 122 para 2 TFEU), and whether the ECB's 
practice to buv State bonds at secondarv markets did not circumvent the 
prohibition in Art. 123 TFEU. But others justified all that as "uncon-
ventionallegal constructions" in times of crisis 11 :1• 
In early summer 2011 it became apparent that Greece needed more 
financial aiel. On 21 July 2011 the Heads of State or Government of the 
Euro area agreed to support a new program, together with the IMF and 
a "voluntary contribution of the private sector", the latter estimated at 37 
billion euro, the official financing amounting to an estimated 109 billion 
euro, this time coming from the EFSI:<~ with considerably longer matu-
rity of future loans 141 • But in early September 2011 it became doubtful 
whether the EFSF and the IMF would even deliver the next quota of the 
previous program, because Greece had not lived up to the adjustment 
program and budgetary conditions linked to that programw'. 
142. i'<>r details sec. C. CallicS>, Perspekti\cll des FURO zwischcn Solidaritat l!IHl Rccht, Zcitschrih 
fi'1r europarechtliche Studicu (ZEuS), 2011, p. 21:> (220). 
143. D. Thy m. Euro-Reuungsschirm: Zwischenstaatlichc Rcchtskonstruktioll und vcrfassuHgsgcrich-
tlichc Komrollc EuZW 2011, p. 167. See alsoj. Wicland. lkr Rettungsschirm Hir lrlat1d, NVwZ 
2011, p. 340, C. llcrnuann, Gried>ische ii·agiidic · der w:ihmngsvcrfassungsrcchtlichc Rahmcu 
fiir die Rcttung, den Austriu odcr den Aussrhluss \'Oil iiberschuldet.en Sraatcn aus dcr Eumzonc, 
EuZW 2010, p. 41:1 and N. llorn, !lie Rcf(mn dn Emop:iischcn Wahrungsunionuud die Zuku-
uft des Eum. '-:JW 2011, p. 1398. 
144. A miuimurn of l5 years and up to :10 years with a grace period of 10 years. 
145. CL Bulletin Quotidicn Furope No. 10444, 3.0.2011. p. ()("Greece: Fact-Finding Commission 
lc;wcs Athens"). 
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V. The European Stability Mechanism (ESM) 
Since the EFSF and the bilateral aid for Greece were meant to be tem-
porary, and since it became obvious that also other Euro area States 
needed help for a considerable time, the European Council of 28 and 
29 October 20 l 0 agreed "on the need for Member States to establish a 
permanent crisis mechanism to safeguard the financial stability of the 
Euro area as a whole", a mechanism that was not supposed to modifY 
Art. 125 TFEU ("no bail-out clause"), but nevertheless required a lim-
ited treaty change under Art. 48 para 6 TFEU ("simplified procedure"). 
The "simplified procedure" does require, however, unanimity within 
the European Council and the approval of all Member States in accord-
ance with their respective constitutional requirements (which, e.g., in 
Germany means a law approved by both houses of the legislative). 
The amendment to the TFEU is the new para. 3 to Art. 136, read-
ing "The Member States whose currency is the Euro 14'; may establish 
a stability mechanism to be activated if indispensable to safeguard the 
stability of the Euro as a whole. The granting of any financial assistance 
under the mechanism will be made to strict conditionality". Tbe ESM, 
which is supposed to enter into force not later than June 2013 or prior 
thereto, shall take the form of an agreement under public international 
law and establish the ESM as an international organisation. 
If the ESM does enter into force, Council Regulation (EU) 407/2010 117, 
based on Art. 122 para 2 TFEU will become void. It is remarkable that 
the Council at its meeting of 16 December 20 lO formulated "that Art. 
122 para. 2 TFEU will no longer be needed for such purposes", as the 
new ESM is designed to safeguard the financial stability of the Euro 
are as a whole, and "that the Heads of State or government therefore 
agreed that it should not be used for such purposes". Art. 122 para. 
14fi. In the Conclusion of the Furopean Council of 16 and 17 December ~010 it is said, however, 
that .. Member Stales whose nirre11cy b not the Euro ... may decide to participate in operations 
nmductcd by the mechanism ou an ad hoc basis". 
147. O . .J.20lO,l.llH,p.l. 
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2 TFEU will certainly remain applicable in cases of natural disasters 
or exceptional occurrences beyond a Member State's control. But this 
formulation reads as a confession that treaty law was at least bent, if not 
broken, when Art. 122 were used to counter the Greek debt crisis. 
We do not know yet how the ESM agreement will look like at the end, 
but according to the "Term Sheet on the ESM" 11H the ESM structure will 
parallel the structure of the IMF (Board of Governors consisting of the 
Ministers of Finance of the Euro area Member States, observers from 
the Commission and the ECB, a Board of Directors). Voting weights 
in both Boards will be proportional to the Member State's respective 
subscriptions to the capital of the ESM, which will be based on the paid-
in capital key of the ECB (e. g. Germany 27.146% on top and Malta 
0.073 % at the end; France 20.386 %and Spain 11.904 %). It would 
again go beyond the scope of this paper to go into all the details of the 
envisaged ESM agreement 11'l, but that much can be said: The ESM will 
have a total subscribed capital of 700 billion euros, 80 billion of which 
will be in the form of paid-in capital provided by the Euro area Member 
States being phased in from July 2013 in five equal annual instalments. 
Financial assistance will be activated on request from a Member State 
and granted by unanimous decision only after a "rigorous analysis of 
the sustainability of the public debt of the Member State by the Com-
mission and the ECB. "Private-sector involvement is addressed only 
in very vague terms ("will be expected in a case by case basis") and is 
more or less left to the beneficiary State that will "encourage" private 
investors or (in case of sovereign insolvency) is required to engage in 
"active negotiations with its creditors to secure their direct involvement 
in restoring debt sustainability". It is worth mentioning that the Term 
Sheet on the ESM provides that "the Member States of the Euro area 
will give to the ESM the financial sanctions received under the Stability 
and Growth Pact ... Such sanctions will form part of the paid-in capital". 
One is tempted to say: "If there should be any". 
148. Agence Europe. Documenls No. 25">0, ]()March 2011, p. 'I cl seq. 
14'l. Cf. I he in-dcplh ana!y,is ny .J.-V. Louis, The '""·xpecicd revision or 1hc Lisbon 'ii·caty and the 
cslahlishmcnt or a European Stahililv Mcchanisnl, IO be published in: D. Ashiagbor et al.; The 
I·:U ahcr 1.isbon, Cambridge lil~ 2011. 
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At the time at which this paper is prepared, the reform of the Stability 
and Growth Pact, originally envisaged for adoption in June 2011, is 
till pending due to modifications France insists upon l!;o, modifications 
which will pull some of the teeth that where planned for this Pact 
even before implantation. But upon agreement on the reform of the 
Stability Pact do also depend the other elements of the reform of the 
European Monetary Union: The Pact for the Euro and the ESM. That 
brings us to the last tessera in that mosaic, the Pact for the Euro, or 
Euro Plus Pact. 
VI. The Euro Plus Pact 
It was the congenital defect of the European Monetary Union, to force 
(or allow to enter) Sovereign States with remaining sovereign budget 
authority and completely different economic starting points and de-
velopments into a single currency, leaving their sovereign freedom to 
decide about their economic and budgetary policies untouched. But 
the single currency system took away their possibility to react unilater-
ally to negative economic developments or to the consequences of a 
false economic or budgetary policy by devaluating their currency':;'· 
lbe "Pact for the Euro - stronger Economic Policy Coordination for 
Competitiveness and Convergence"'"\ is designed to strengthen the 
economic pillar of the Monetary Union, achieve a new quality of eco-
nomic policy coordination in the Euro area and improve competitive-
ness, thereby leading to a higher degree of convergence. Bravo. But 
howi' The Pact, renamed "Euro Plus Pact" after it has been joined by 
Denmark, Poland, Latvia, Lithuania and - out of all choices - Bulgaria 
l:'iO. Frankfltner Allgemeinc Zeitung Nr. 20:\ '\.9.2011, p. 14 (,Frankrcich gegen schar!Crcn Stabil-
itatspakt"). cr. also Bulletin Quotidien Europe No. 10442, 1.9.2011, p.:; (,France suggests a 
eo m promise"). 
D I. See llom (Note 17), at p. 13'19. 
1!-.2. Agcti<'C Europe, llocmncnts No. 254'), 1'\.'\.11, p. '\cl scq. 
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and Romania'"'\ "focuses primarily on areas that fall under national 
competences and are key for increasing competitiveness and avoid-
ing harmful imbalances". "Participating Member States undertake all 
measures to pursue the following objectives: foster competitiveness, 
foster employment, contribute further to the sustainability of public 
finances and reinforce financial stability". "The choice of the specific 
policy actions necessary to achieve the common objectives remains the 
responsibilitv of each country ... ". "Progress towards the common objec-
tives will be politically monitored by the Heads of State or Government 
on the basis of a series of indicators ... Countries facing major chal-
lenges in any of these areas will be identified and will have to commit to 
addressing these challenges in a given time frame". 
Does that not sound familiar? It is the same cloudy rhetoric as in the EU 
2020 strategy. One can read the "Euro Plus Pact" back and forth and 
will not find any kind of sanctions provided in case that a Member State 
does not fulfil the objectives 1''1 • Does anybody believe that the Heads of 
State or Government will even use strong words (and more than words 
are not on the agenda of possible reactions), knowing that one might 
be the next candidate for those "strong words"? In that respect, the 
"EU 2020 Strategy" and the "Euro Plus Pact" arc twins, almost identical 
twins, but it is hard to see how a "Synergv" in its correct meaning could 
come out of that similarity. 
It is true that the Euro Plus Pact, in contrast to the EU 2020 strategy, 
addresses the sustainability of public finances and financial stability, 
proposing, i.a., a constitutional or at least legally binding "debt brake" 
for national and sub-national levels. But that depends upon whether 
national governments and parliaments agree. Germany has introduced 
such a "debt brake" in 2009, effccti\·e for the central State as of the 
2011 budget, for the federal states as of the 2020 budgets, limiting the 
annual financing of the budget through credits to 0,35 % of the GNP 
Spain has recently introduced a comparable provision into its constitu-
I 5:>. AguiCc Europe, llonuncms No. 25'>0, 211.'>.11, p. (jet "''!· 
154. Sec Horn (note 17). p. 1398: ,;rhc Pact does not f(>rcsecn sanctions and d'""· therefore, not give 
reason for hopci'('ll'anslation from the German original by the anthor). 
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tion (0,4 % of the GNP), effective as of 2020. But we hear of massive 
public protest against that constitutional reform. And even the German 
Constitution 1"'' allows for exceptions in words that more ore less copy 
Art. 122 para. 2 TFEU; and we remember that this article has been used 
to "bail out" Greece, although there were certainly no natural disaster 
or exceptional occurrences beyond its control. 
TI1e same is true for "tax policy coordination", also mentioned in the 
Euro Plus Pact. Direct taxation remains a national competence. Har-
monisation requires a unanimous decision. That also holds true for the 
Commission's Proposal for a Council Directive on an (optional) com-
mon consolidated Corporate 1ax Base 1''';. 
VII. The Thorny Way Ahead 
TI1e writing is now writ large on the wall: "Europe 2020" will remain dead 
letter and suffer the fate of the Lisbon Process, if Europe does not get the 
monetary instability under control. "Europe 2020" was designed as an 
exit strategy from the global economic and financial crisis that started in 
2007/2008, but it now risks being overtaken by the events in 2010 and 
after1m. The financial crisis has reached its third stage, now also threat-
ening core countries of the world economy. Bailing out those Member 
States of the Euro area that have piled up debts in sovereign disrespect 
for the rules of the monetary union will soon reach its limits. The people 
in those Euro area States which did more or less abide by those rules will 
not be prepared much longer to pay for the sins of others. 
The German Constitutional Court, e.g., has declared the decisions so 
far taken by the German Government and Legislature in relation to 
1!">5. Art.,. 109, 115 and 14:>d of the Basic Law (Cunstittllion). 
1 GO. COM (2011) 121:4; 2011/00:">H CNS. 
!57. A. Bonganlt/E ·nwr<'s, The Competitiveness Rationale. Sustainable (;rowth and the Need for 
Enhanced Economic Coordination, Jntereconomics 2010/3, p.l:>li. 
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the "rescue umbrellas" to be in line with the constitution, but has also 
decided that the Government needs the previous consent. at least of the 
Budget Committee of the Federal Parliament, if not the entire Parlia-
ment before agreeing to take on additional guarantee obligations. And 
the members of the Budget Committee are deputies who want to be 
re-elected and will, therefore, carefully listen to the public opinion'"~. 
And on October 28, 2011, the Constitutional Court has decided in an 
imerim measure 15v that the provision in the German law on the "res-
cue umbrella", according to which in urgent. cases only a group of nine 
deputies out of the forty-one members of the Budget Committee should 
decide about a serious extension of German financial guarantees shall 
not apply until the Constitutional Court has decided upon the merits 
of a constitutional complaint filed by two deputies. But the Constitu-
tional Court has also decided at interim on a previous complaint that 
the opinion of the Government and the Legislator, according to which 
the now theoretically possible loss of 170 billion euros for the German 
State Budget could be refinanced, is not to be put in question by the 
Court Gudicial restraint), but that there is a "constitutional lid" when 
amounts are reached that would destroy all room for manoeuvre for 
future parliaments and generations 1''0 • 
Newest estimates on what, e.g., Germany has to shoulder as guarantees 
under the different European "rescue umbrellas" amount to approx. 
235 billion euro; that is more than 2/3 of the entire annual federal 
budget, and if that should become realitv the next case before the Con-
stitutional Court would be programmed. 
"Eurobonds", loans guaranteed by all Euro area States, will hardly be 
the solution, eYen in the form of "blue bonds" with very low interest 
rates up to 60 % of the GNP, guaranteed by all Euro area Member 
States, and "red bonds" with much higher interest rates beyond the 
lrJH. Federal ConSiilulional Court,Judgmcnl delivered on 7 Scptcmlwr 2011, dismissing several con· 
stilnlional complaints (cases Cl 1\vR !llli/10;: 2 BvR 14ll">/10; :ZlhR 10!)9/10, so far onh on Llw 
wchsite of the Co11rt (\vww.btttulesverf~ts~ungsgcricht.dc) 
I r,<]. 2 Rv· F H/11, so far only on the wchsitc of lite Court. 
HiO. 2lhR 987/11 of7.!l. 2011, solar only on thcwchsircofthcConrt. 
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60% limit without that guarantee Hit, since the rating agency Standard 
& Poor's has announced that it would rate any Eurobonds as "CC" 11;~. 
which would prevent a great number of institutional investors from buy-
ing those bonds. It is rather amusing to read in the "Statement by the 
Heads of State or Government of the Euro Area and EU Institutions" 
of 21 July 2011 under No. 15 that "We agree that reliance on external 
credit ratings in the EU regulatory fi·amework should be reduced ... and 
we look forward to the Commission proposals on credit rating agen-
cies". You don't fool the global financial markets through official or 
half-official EU credit ranking agencies that give "AAA'' to all bonds 
carrying the EU label. 
It is a "catch 22" situation. "Euro 2020" needs public spending to be 
successful. The beneficiaries of the "rescue umbrellas" have to cut pub-
lic spending and those who provide the money for the "rescue umbrel-
las", be they bilateral or under the EFSF or later on under the ESM, 
cannot use it for making "Euro 2020" a reality; it is not excluded that 
the guarantees will be drawn and lost. 
I would not be surprised to see that sooner or later Greece and maybe 
one or the other Euro area country will have to "voluntarily" and in con-
sent with the others leave the Euro area, return to its previous national 
currency and restructure its debts in the way Argentina did a couple of 
years ago ("hair cut"). The Euro as the common currency of the others 
will survive that. They might come back to the Euro area afterwards, but 
then the Euro area has to be an area with a much stronger Stability and 
Growth Pact with more ore less automatic sanctions already during what 
is called the "preventive arm". 
And later or sooner the monetary union has to be paralleled by a fis-
cal and economic union, which should have been done already at the 
very beginning. That would mean another loss of national sovereignty, 
and it remains to be seen what kind of ideas a "European Economic 
C>Dvernment" will produce, but it seems to be inevitable since the Euro 
!li I. See llclpla/Weizsacker. The 1\lue Bond proposal, in: 1\rncgel Policy Brief 20 I 0/03. 
I (i2. Franktmtcr Allgcmcinc Zcitung Nr. 206, ">.9.2011, p.ll. 
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area Member States have betrayed most of what they have promised to 
their people when introducing the new common currency regarding its 
stability. 
On November 8, 2011 the Council of the European Union adopted a 
package of six legislative proposals aimed at strengthening economic 
governance in the EU - and more specifically in the euro area - as part 
of the EU's response to the current turmoil on sovereign debt markets 
(the so-called "Six Pack"). Adoption of the so-called "six-pack" of gov-
ernance measures follows a political agreement on 
- a regulation on the prevention and correction of macroeconomic 
imbalances; 
a regulation on enforcement measures to correct excessive macr-
oeconomic imbalances in the euro area; 
- a directive on requirements for the member states' budgetary 
frameworks. 
More specifically, the measures are set out to: 
- enhance budgetary discipline under the EU's Stability and Growth 
Pact, in order to ensure a satisfactory decline of public debt in the 
member states, as well as a decrease of high deficits to be followed 
bv achieving ambitious, country-specific medium-term budgetary 
objectives (four proposals). This involves enhancing the surveil-
lance of budgetary policies, introducing provisions on national fiscal 
frameworks, and applying enforcement for non-compliant euro area 
member states more consistently and at an earlier stage; 
- broaden the surveillance of the member states' economic policies, so 
as to cater dequately for macroeconomic imbalances (two proposals). 
An alert mechanism is introduced for the early detection of imbal-
ances, to be assessed using a "scoreboard" of economic indicators. 
An "excessive imbalance procedure" is also introduced, with enforce-
ment for non-compliant member states at the Council's meeting on 
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4 October on the basis of a compromise reached with the European 
Parliament. T11e texts were approved by the Parliament on 28 Sep-
tember. The measures set out to ensure the degree of coordination 
necessary to avoid the accumulation of excessive imbalances and to 
ensure sustainable public finances. This will help enable the EU's 
monetary union to function properly in the long term. 
rnley consist of: 
a regulation amending regulation 1466/97 on the surveillance of 
member states budgetary and economic policies; a regulation amend-
ing regulation 1467/97 on the EU's excessive deficit procedure; a 
regulation on the enforcement of budgetary surveillance in the euro 
area. 
lo promote attainment by the member states of their medium term 
budgetary objectives (MTOs), the reform introduces an expenditure 
benchmark, which implies that annual expenditure growth should not 
exceed a reference medium-term rate of GDP growth. This is meant 
to ensure that revenue windfalls are not spent but instead allocated to 
debt reduction. If a euro area member state has not reached its MTO, 
a significant deviation in expenditure development from its reference 
expenditure growth path could eventually lead to sanctions in the form 
of interest-bearing deposits amounting to 0.2% of GDP. 
Greater emphasis is be placed on the debt criterion of the Stability and 
Growth Pact, with member states whose debt exceeds 60% of GDP (the 
EU's reference value for debt) required to take steps to reduce their 
debt at a pre-defined pace, even if their deficit is below 3% of GDP (the 
EU's deficit reference value). 
To determine whed1er the debt ratio is sufficiently diminishing toward 
the 60% of GDP threshold, a numerical benchmark is introduced. A 
debt-to-GDP ratio above 60% will thus be considered to be sufficiently 
diminishing if its distance with respect to the 60% reference value 
has decreased over the previous three years at an annual rate of one 
twentieth. 
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However, a decision to subject a country to the excessive deficit proce-
dure will not only be based on the numerical benchmark, but will also 
take into account other relevant factors. · Io strengthen the corrective 
arm of the Stability and Growth Pact, a new set of financial sanctions 
are introduced for euro-area member states; these will apply earlier on 
in the excessive deficit procedure, and using a graduated approach. 
A non-interest-bearing deposit amounting to 0.2% of GDP will apply 
once a decision has been taken to subject a country to the excessive defi-
cit procedure, if an interest-bearing deposit has already been imposed 
under the preventive ann of the pact or if serious non-compliance is 
identified. The deposit will be converted into a fine of 0.2% of GDP if 
the Council's initial recommendation for correcting the deficit has not 
been followed. Further non-compliance will result in the sanction being 
stepped up, in line with the existing provisions of article 126( 11) of the 
EU treaty (maximum fine: 0.5% of GDP). 
To trigger the sanctions more automatically than at present, a so-called 
reverse majority rule is introduced, whereby the Commission>s proposal 
for imposing sanctions related to non-compliance with the Pact will be 
considered adopted unless the Council turns it down by qualified ma-
jority (corrective ann of the Pact). 
Alongside the reform of the Stability and Growth Pact, a draft direc-
tive sets out to ensure that the objectives of EU budgetary coordination 
are reflected in the member states> budgetary frameworks. Accounting, 
statistical and forecasting practices are brought into line with EU stand-
ards. Member states must adopt multi-annual fiscal planning to ensure 
that medium-term budgetary objectives set at EU level are achieved. 
They must also introduce rules to promote compliance with the deficit 
and debt thresholds. 
Beyond budgetary surveillance, the legislative package is aimed at 
broadening the surveillance of the member states> economic policies. 
It establishes a mechanism for the prevention and correction of ex-
cessive macroeconomic imbalances, made up of two regulations which 
outline an "excessive imbalance procedure" and introduce the pos-
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sibility of fines being imposed on member states found to be in an 
"excessive imbalance position" and repeatedly failing to comply with 
recommendations. 
The starting point of the new framework is an alert mechanism for the 
early detection of imbalances, which will be assessed using a "score-
board" of economic indicators. ~D1is will be followed by country-specific 
qualitative expert analysis. 
If the imbalance is considered to be excessive, the member state con-
cerned could be subject to an "excessive imbalance procedure", and 
would be called on to adopt a corrective action plan within a specific 
timeframe. The procedure gives the Council more flexibility in setting 
deadlines than the excessive deficit procedure in order to account for the 
less direct influence of government policies in addressing imbalances 
If the Council decides that the member state concerned has taken ap-
propriate action, the procedure will be held in abeyance, and can be 
closed if the Council concludes that the imbalance is no longer consid-
ered to be excessive. 
On the other hand, repeated non-compliance with the recommenda-
tions can in the case of euro area member states eventually lead to sanc-
tions. Specifically, a decision to impose a yearly fine equal to 0.1% of 
the member state>s GDP will be adopted through the "reverse majority" 
mle described above .163 
It remains to be seen whether all these brave plans will in the end ma-
terialize, or whether they will have the fate of the old and quite clear 
Stability and Growth Pact. if one or more of the greater member states 
will be candidates for these measures. 
Until then the "Euro 2020" and "Monetary Instability will remain a 
"paradox" in the less benign definition. 
](;:\. Sec the Couucil"s Press Communication 413 ofR November 2011 and the texts of the five Rcgu· 
lations awl one llircctivc in O.Jl. 'lOG of2'\.11.2011, p. 1-47. 
LA RESPONSABILITE SOCIALE DES ENTRE-
PRISES ET LA LIBRE CONCURRENCE SUR LE 
MARCHE: UNE SYMBIOSE NECESSAIRE164 
Salome Santos Lorenzo 105 
"Mais l'exercice de la liberte naturelle de quelques individns, qui pourrait corn-
promettre la surete generale de la societe, est et doit eiTe restreint par les lois, dans 
tout gouvernement possible, dans le plus libre eo m me dans le plus despotique." 
Adam Smith w<> 
Resume. La question a laquelle cherche a repondre cet article est de 
savoir s'il est possible d'integrer de fac.;on efficace la responsabilite 
sociale des entreprises clans lcs processus de prises de decisions des 
entreprises. Afin d'aborder la question, l'auteure propose tout d'abord 
une breve analyse du rnodCle economique neoliberal actuellement en 
vigueur. Selon elle, un des principaux facteurs ayant contribue a sa 
crise est le role excessif que joue la loi du marche en tant qu'arbitre 
et garante de l'interet general. A partir de cette constatation, !'article 
propose la creation d'un nouveau cadre reglementaire, clans lequelles 
164. "Symhiosc" c:-.L llll tcrnte d'origiue g-rccquc qui sig-nific "'vie en comnnmautC'•. ll est d(·lini dans 
le dictionnairc (CN/tJ'L) cmumc une ··associatlou Ctroite et hannonieusc entre des pcrsounes 011 
des groupes de pcrsonncs". 
Hi'l. Salome Samos Lorcnzo esl proksseure de rlroil curopccn cl de la conmrrencc. "l(nucs les idees 
contcnues clans cet article sont strictemcut pcrsonndlcs. J:autcurc ticnl a rt.'lliCrcicr Flias L6pcz 
l'Crez pollr sa prCcieusc contribution ~ I'Ciaboralion de cct article. Cct article a Ct(· traduit de 
!'e,pagnolpar Chloc Signcs. 
](i6. La /li;;hesw d,•, nations. l.i\TC ll. Chapilre ll (I ractuction de Ccnnain Carnicr. I RH l). 
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lois qui encouragent et protegent la libre concurrence des entreprises 
sur le marche -appelees droit de la concurrence- seraient integrees 
aux principes de la responsabilite sociale des entreprises. De cett.e 
symbiose pourrait naitre une nouvelle branche clu Droit destinee a 
promouvoir et a garantir le comportement responsable des entrepri-
ses sur le marche. 
INTRODUCTION.- DIAGNOSTIC DU 
SYSTEME ECONOMIQUE ACTUEL ET 
CONSTATATION DE LA NECESSITE D'UN 
CHANGEMENT 
Nous sommes en pleine periocle charniere: le systeme neoliberal qui 
s'est impose clans les annees 90 du siecle clernier, qui plaiclait pour un 
Etat reduit a sa plus simple expression et proposait que les marches 
soient les seuls agents regulateurs de l'activite economique, flanche 
en raison de la cri se financiere et de ses consequences sur l' economic 
reelle, l'enc!ettement des Etats, ainsi que sur le taux de chomage, l'ine-
galite et !'exclusion sociale qui en clecoulent. Les perspectives ne sont 
pas encourageantes non plus en ce qui concerne l'environnement et 
la gestion des ressources naturelles, clont l'epuisement semble, pour 
certaines, une realite proche. 
Quelle est clone la cause de l'echec clu systeme economique actuel qui 
nous a menes a une crise comme celle cl'aujourcl'hui et qui rend les 
perspectives de cleveloppement durable, tant du point de vue social 
qu'environnemental, si negatives? Sans aucun dmtte, les facteurs qui 
expliquent la crise actuelle et !'absence de durabilite clu systerne sont 
nornbreux: sociologiques, economiques, politiques, culturels ... Cepen-
dant, du point de vue economique, il en est un qui se clistingue comme 
etant un facteur determinant: le role excessif de la loi clu marche, ces 
dernieres annees, et l' encouragement d'une concurrence sans merci 
entre les entreprises comme seul arbitre garant du bien commun. Dans 
ce contexte de concurrence acharnee sur le marche, certaines entre-
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prises ne peuvent probablement pas se permettre le luxe d'investir dans 
la technologie ou de depenser plus pour diminuer leur consornmation 
d'energie, ni de reduire les horaires de travail de leurs employes, ni 
d'acheter leurs matieres premieres avec la garantie qu'elles proviennent 
de commerce equitable. Et elles ne peuvent le faire, tout simplement 
parce que si elles n'y renoncent pas, elles risquent d'etre moins concur-
rentes sur le marche. En efTet, ce type d'investissements ou de decisions 
entrepreneuriales engendreraient une augmentation des depenses a 
court terme. 
La plupart des economistesit;7 considerent done que l'origine de la crise 
financiere actuelle est lice a un exces de concurrence entre les entites 
financieres pour capter leurs clients et gagner des places sur le marche 
ainsi qu'a !'absence de controle de la part des autorites regulatrices 
afin d'eviter que ces entites ne prennent trap de risques. Certes, la 
concentration excessive du secteur financier peut dormer lieu a des 
taux d'interet injustement eleves et, par consequent, a des diflicultes 
accrues pour le paiement de credits, mais la situation inverse, c'est-a-
dire l'exces de concurrence entre les entites financieres ainsi que !'ab-
sence de regulation, a provoque d'autres problemes: certaines entites 
ont adopte des politiques de prises de risques excessives, clans le but 
de capter des clients ou de conserver a tout prix leur portefeuille en 
offrant des prets a des clients potentiellement insolvables, sans que les 
autorites regulatrices n'aient ete capables d'adopter une quelconque 
rnesure pour evitcr la situation 108 . 
l!i7 . .Jirnenez, (;, Lopcz, .f. A. cl J. Saurina (2007): "How does <·otnpctition impact hank risk taking-? 
Working lhjm 2007-~:~. Federal Reserve Bank of' San Francisco. Keelcy, M.C. (1990): "llCJH"it in-
surance, risk and market power in ha1tking'' ".-lnwrit:an E((momir lln 1ii'H 1, RO, llH3-l200. f\.1at'tlllt'I.-
Miera, n. et Rcpullo, R. (2010): "Does (OIIljlCtition reduce the risk ol bank failure'" Het•iPll' of 
Nnancial Studie.\, 2:~ 1 I 0), %fi8-3G64. 
Salas, V. et Saurina,J. (200:1): "lleregulation, lltarkcljJ<J\\Tr and risk hchavior in Spanish hanks". 
EurojJetJtl Hcon.omic Rl!l'I:P-fl', 47. 1061-1075. Saurina,J. (2011): "lnteg-raci6n, competencia y csta-
bilidad del sistema llnanciero", Chapitre 'I du librc (·dite parj.l.. Malo de Molina cl P. 1\brlin-
Acefi<i intiluk· Un sif?lo d{! hL.;lorio del s'J~"'lona.flruuu:iero esjmrlol, Aliant:a Editorial. 
ltj/l, Voir par <·xemplc I' an iclc pub lie dans ThP Fw11omi'l (2009): "Deliver us !rom con• petition" (25 
juin 200'1), qui indiquc: 
That firm~ thnl slriH' ht.ud to su~-;lain jnojit., mny a.cl inraulion5ly i.~ o nmrern £n many i·uduslrie.~. The 
se1.1erity (~( foday's .finrnu:i..al r1i'!i . ., i., hlaffwd lry some mJ thr' Jm'ssu.re o{ nnnjJelili()ll on ha-nks. Then' 1:..., a 
hulky anl(lemir liter({/U-re that links hhrralisation (~(markeL~-11 1ith o·n inf'rt-'fl~~t ofbrmkJhilures. 11 a'ij!;UPS thnt 
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n est done necessaire de reconnaitre qu'une application stricte de la loi 
du marche, en !'absence de tout autre critere, peut dmmer lieu, a long 
terme, a des situations extremes clans lesquelles le marche lui-meme se 
trouve en danger et peut meme finir par disparaitre. Le systeme actuel 
est ainsi fonde sur l'idee de "la croissance ou la mort" alors que, para-
doxalement, la crise a mis en evidence que la croissance a n'importe 
quel prix pourrait finir par provoquer la mort. 
On peut ainsi en dcduire que la croissance economique doit a l'avenir 
etre fondee sur la consolidation d'un systeme economique different de 
celui qui a existe jusqu'a present, qui apporte des solutions aux exces 
du mode!e neoliberal. Mais, quel doit etre ce systcme? Si I'origine de 
la crise s'explique, entre autres, par !'application trop stricte de la loi 
du marche, cela signifie-t-il que le nouveau systcme doit refuser les lois 
du libre echange et etablir un type d'organisation cconomique rcvolu-
tionnaire? La reponse a cette question est clairement negative. Bien au 
contraire, cet article part du principe qu'il est necessaire de continuer 
a favoriser la libre concurrence sur le march<:\ etant donne qu'il s'agit 
d'un moyen efficace de rcpartition des ressources economiques. La 
concurrence incite les entreprises a s'efforcer d'etre le plus efficaces 
possible en reduisant leurs depenses pour assurer des prix le plus has 
possible et en ameliorant la qualite et la variete des produits qu'elles 
offrent aux consommateurs. Les entreprises doivent aussi, sans aucun 
doute, conserver pour objectif prioritaire, entre autres, la recherche de 
benefices entrepreneuriaux, car ces benefices sont une source genera-
trice de richesse et d'emploi. 
Cependant, il est necessaire que le systeme introduise de fac;on effective 
d'autres variables qui servent a moduler l'activite de l'entreprise afin 
que ses benefices entrepreneuriaux soient "durables" clans le temps. 
I:erueu qui se presente est done celui d'implanter un nouveau mode!e 
qui, base sur la recherche de benefices de l'entreprise et sur les lois de 
the tylin{!, (~('restraints, sud1 as iuletfsf-rate caps on deposits or rules that frrt'<.Je·nt banksf1mn ftjwratinJ!, in 
orrlain markets, !earl~ lo more inlenst' towjJelilion. 'Jfwl is good jln· horrowen, hut it also hmt~ banks' jFn?fil 
matKin'i by rrdtu:h1.g lhP '.'f'randriv~ <1ahu" lhal r:omes fro·m RXfJeded NJTnittg\. 
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l'offre et de la demande, englobe, outre ces variables, d'autres objectifs, 
tels le bien-etre social et la durabilite environnementalelti\l. 
Faire face a ce defi n' est pas simple. La croissance des benefices, l' effica-
cite, la reduction des depenses et la croissance de la production d'une 
part et la satisfaction des employes, la gestion responsable, la preoccu-
pation pour l'environnement et l'action sociale d'autre part sont autant 
d'objectifs qui, dans le systeme economique neoliberal actuel, ont tou-
jours ete per<;us de facto comme differents, Yoire contradictoires. Parler 
des o~jectifs de benefices, d'efficacite ou de croissance des entreprises 
est une chose et parler des objectifs de satisfaction au travail, de gestion 
responsable, de respect de l'environnement ou de conscience sociale en 
est une autre. Les premiers sont consideres comme des objectifs reels et 
toute la strategic de l'entreprise (commerciale, financiere, de ressources 
humaines, etc.) est planifiee pour les atteindre. Les seconds sont consi-
deres comme accessoires. Ainsi, clans la majorite des entreprises, la 
dimension sociale se trouve-t-elle dissociee de la dimension commer-
ciale et le concept de responsabilite sociale des entreprises (RSE) est-il 
une annexe, un poste supplernentaire de depenses ou de reduction des 
benefices a inclurc au budget. 
Cet article cherche a dernontrer qu'il est possible de modifier le systeme 
actuel et d'integrer de fa<;on effective et reelle les principes de la RSE 
clans le processus de prise de decisions des entreprises. Pour ce faire, 
il est necessaire de creer un cadre reglementaire solide, qui ajoute aux 
regles du droit de la concurrence deja existantes un nouvel ensemble 
de normes encourageant et garantissant un comportement responsable 
des entreprises sur le marche. l:objectif serait done de parvenir a une 
application effective, transversale et conjointe du principe de la libre 
concurrence des entreprises sur le marche et des principes de la RSE, 
en creant pour ce faire une nouvelle branche du Droit, le droit de la 
gestion responsable des entreprises sur le marche. 
lfl9. Certain.-; anteurs urilisent k concept de "lriple bilan" <HI "triple rCsnltat" (en anglais tnjJ!P '"P": 
jmJfit. planet and peoj>le), pour parlcr de la n<·cessitc d'intcgrcr ces valcurs dans le colllpte de 
rcsuhat de l'cutrcprisc. Voir le Rapport Brnntland. 
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Cet objectif peut paraitre ambitieux -creer une nouvelle branche du 
Droit fait immediatement penser a une revolution de l'ordre juridique 
d'un Etat-, mais il ne !'est pas tant que cela. Nous verrons d'ailleurs 
dans cet article qu'il suffirait: 
(i) d'une part d'etendre le champ d'application des principes de la 
RSE au domaine du droit de la concurrence; 
(ii) et d'autre part d'etendre les mecanismes qui garantissent !'ap-
plication effective du droit de la concurrence au domaine de 
la RSE. 
IIAPPLICATION DES PRINCIPES DE 
LA RESPONSABILITE SOCIALE DES 
ENTREPRISES AU DOMAINE DU DROIT DE 
LA CONCURRENCE 
Le droit de la concurrence a pour objectif d'empecher que le fonction-
nement competitif du marche soit denature par le comportement d'en-
treprises qui abusent de leur position de domination ou qui passent des 
accords avec des concurrents pour augmenter les prix et se repartir les 
marches. 
Le droit de la concurrence poursuit done un objectif social dans la 
mesure ou il garantit que les consornmateurs ne seront pas affectes 
par des pratiques anticoncurrentielles de la part d'entreprises dont 
le comportement fausse les reglcs du jeu concurrentiel. Agir tout en 
respectant la libre concurrence signifie agir avec responsabilite et avec 
ethique. En suivant les lois de la concurrence, les entreprises choisis-
sent un comportement responsable vis-a-vis de leur clientele, de leurs 
fournisseurs et des entreprises concurrentes, fondant leur croissance 
sur une attitude de plus en plus competitive, reduisant leurs depenses, 
offrant de meilleurs services a lcurs clients et ameliorant la qualite et la 
variete de leurs produits. 
Carlos J. Moreiro Gonzalez 
Puisqu'il s'agit de la raison d'etrc du droit de la concurrence, il semble 
logique que le respect de ccs normcs soit integre clans le code de 
conduitc des cntrcprises comme une obligation supplementaire deri-
vec de la gcstion rcsponsablc ou RSE. 
Si c'cst bien au scin de la RSE que la politique de respect des normes 
du droit de la concurrence s'integrc naturcllcmcnt, il convicnt de se 
demander si le respect du droit de la concurrence est un objcctif a 
poursuivrc de fa<;:on isolec, comme s'il s'agissait d'une fin en soi ou si, 
au contraire, il dcvrait etre englobe par le concept plus large de "gcs-
tion rcsponsable de l'entrcprise sur le marchC" qui comprennc d'autrcs 
principcs proprcs a la RSE. 
Comme jc l'ai deja mcntionne, a mon avis, !'application du droit de 
la concurrence devrait fairc partie du domainc plus large de la RSE. 
I:objcctif de garantir le librc jcu concurrenticl poursuivi par le droit de 
la concurrence ne dcvrait pas etrc considerc comme un objcctif en soi, 
mais plut6t commc un instrument qui pennct d'atteindre des objcctifs 
plus largcs, tcls que le bien-etrc social, la repartition et la gcstion cffi-
cace des rcssourccs ou encore la durabilite cnvironncmcntale. 
Il est possible que la vision neoliberale qui a marque le dcrnier cycle 
economiquc soit responsable du fait que le droit de la concurrence 
ait etc pcn;u, clans ccrtains scctcurs decisionncls, commc unc fin en 
soi, de fa<_;on isolec et decontcxtualisee, tcchnicisee au point que son 
application a parfois pcrdu de vue la raison d'etre ultimc de cc cadre rc-
glcmentairc, qui n'cst autre que de procurer le bicn commun a travcrs 
un comportcment loyal et rcsponsablc des cntrcpriscs sur le marche. 
Ccpcndant, il no us fa ut rappclcr qu' Adam Smith, grand defenscur 
clu marche en tarn qu'arbitrc de la distribution cfficacc des rcssourccs, 
autcur de !'expression "la main invisible" par laqucllc on a clernierc-
mcnt "sacralise" le concept de "libcrte de marche", ne clefendait pas lcs 
postulats neoliberaux. Bicn au contrairc, il a toujours reconnu le bicn 
commun comme l'objcctif vers lequcl clcvait tendre la loi clu marche. 
Aclam Smith flit en cffet et avant tout un philosophc. 11 flit maitre de 
conferences de logique et de philosophic morale; sa premiere acuvrc 
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s'intitule La theorie des sentiments momux; en grande partie, La richesse 
des nations, livre dans lequel il introduit le concept de la "main invi-
sible", est base sur ce que lui avait enseigne 'Francis Hutcheson, maitre 
de conferences de philosophie morale, essentiellement sur la partie 
de ses cours qui abordait le theme de la "morale pratique". La these 
que defend Adam Smith est que la conduite economique fondee sur 
l'interet individuel declenche, grace a la main invisible, un resultat qui 
echappe aux objectifs propres des individus: la croissance economique 
et la prosperite generale 170• Cependant, selon Adam Smith, l'Etat doit 
tm~jours avoir une marge de man~uvre pour empecher que les interets 
de quelques individus mettent en danger les interets plus larges de la 
societe 171 • 11 semble paradoxal qu'on identifie souvent Adam Smith a 
!'image du capitalisme sauvage, cynique et sans merci, alors qu'il fut 
170. "l'uisquc chaquc indi\idu i<lche. le plus qu'il pent. d'crnploycr son capital a fitirc \aloir l'indus-
trie nalionale. et de diriger cettt• industric de mauierc a lui fain~ produirc la piu~ grandc vakur 
possible, cha<Jue individu travaillc nCcessaircmcnt a rendrc anssi grand que possible le revenn 
annuel de la sociCt.C. A la vCritC, son intcntiou, en gt·nCral, n'cst pas en ccla de sen'ir l'intCrl't pu-
blic, et ilnc sait 111emc pasjusqu'a qucl point il peut er re urile a la societe. En prefcranl le succi's 
de l'indus1ric nationalc a cclui de l'industrie Ctrangerc, il ne pensc qu'a se dmmcr personncl-
kmcnt llllt' plus gTande sfJrctC; et Cll dirigeant ccuc industric de maniCre a cc que son produit 
ait le plu.s de valcur possible, il ne peuse qu'a son proprc gain; cu cda, commc clans beaucoup 
d'autrcs cas, il est conduit par IItH' main invisible a remplir une fin qui n'cntrc nulletncnt dalls 
ses intc11tious; er cc u'cst pas LOI~jours t'C qu'il y a de plus mal pour la sociCtC, que celtc fin n'erurc 
pour ricn dans ses inte11tions. Tout en ne cherchant que son intC::TCt personnel, il travaille sou vent 
d'unc manihe uicn plus efr.cacc pom l'inrcri'r de la socic·tc. que s'il avail rcellcmcnl pour but d'y 
travaillcr." La ridwssP des nations. Livre IV, Chapitre 11. 
171. A titre d'cxemple. voir lcs cxtrairs snivanls de La ridtesse df'S 1wHo·w: 
"Mais l'cxercice de la lihertC nature! le de quelqucs iudividns, qui pourrait compromettre la sfl-
retC gt"-n(·rale de la soci{·t(·, est et doit {·tre rcstreint. par lcs loi.s, dans tout gouvcrncmcnr possihk. 
dan' le plm libre commc dans le plus dcspotiqnc". La richf5SP des nalions. Livre 11, Cbapilre 11. 
"CintfrCt parlirulicr de ccux qui cxercent unc branchc partiodiCrc de cmnmcrn' ou de manu-
f~telurc est toujours, a fJHclqucs C::·gards, rliflt::Telll et mCme nmtrairc a rdui du public. l:intCn?t 
du marchand est toujours d'agrandir le Inarch(· et de restreindre la concurrence des vendcurs. 
11 pcut _-.;ouvcnt convcnir as~ez au bicu gt:-nCral d'agrandir le wart'hC, mais de rcstreindre la 
COIIUHTCJlCl' des VCJidcurs Jni C:St tOl~jourS COlltrairc, Cl Jl(' JJCllt scrvir a ricn, sinoll a JllCtlrC ics 
marchands a mttllc de !Jausscr leur profit an-dc~~us de ce qu'il serait naturellement, et de lever. 
pour lcur proprc compte. till tribut i1~jnste sur kurs condtoycus". La ridJPSSP des nations. Livrc I, 
C:hapi Ire XI. 
···li:mt JH>Itr nous et ricn pour Jcs autre.s, voila la vile maxime qui parait avoir Ct(·, dans tous lcs 
;lgcs, t'CIIC de' rnaitres de l'espece hnmaine". !.a ruJ/eS.\• dPs no/ions. l.i\TC Ill, Chapitre IV. 
"Mais quanta eel esprit de monopole, a ccttc rapacitC basse t·t euvieuse des marchands et des 
mannf~tcturicrs, qui ne sonl. ni lcs uus ni les aut res, cllarg(·s de gouvcrner les hoa11mcs, cl qui ne 
sont tudlement faits pour en (·tre chargCs, [ ... ]."La 'ridu:.\.~P rJ,,_.,. nation~. l.ivrc [V, Chapitre Ill. 
Carlos J. Moreiro Gonzalez 
toute sa vie professeur de morale soucieux des regles ethiques qui limi-
tcnt et rcstreignent la conduite de l'etre humain. 
I:origine du droit de la concurrence d6nontre egalement que, clans !'es-
prit des legislateurs qui creerent cet ensemble de nonnes, le hien-etre 
social apparait comrne veritable toile de fond du marche. La premiere 
loi de defense de la concurrence, -le Shennan Act m- fut etablie en 1890 
aux Etats-Unis afin de proteger les consommateurs, les agriculteurs et 
les petites entreprises contre les alms des grands trusts americains. 
En Europe, le droit de la concurrence fut conc;u comme un instru-
ment destine a atteindre l'objectif d'integration des marches des Etats 
membres. I..:article 26 du Traite sur le fonctionnement de !'Union 
europeenne (TFUE) etablit comme un des objectifs primordiaux de 
!'Union europeenne la creation d'un "marche interieur" defini comme 
"un espace sans frontieres interieures clans lequella libre circulation des 
marchandises, des personnes, des services et des capitaux est assuree 
selon les dispositions des traites". Ainsi, le droit de la concurrence 17 \ 
ensemble de normes qui ont pour objectif d'interdire aux entreprises 
de developper des comportements qui puissent nuire a la libre circu-
lation des marchandises, des services, des personnes et des capitaux, 
fait-il partie integrante de la politique de l'UE. 
Cependant, la creation d'un marche unique n' est pas consicleree conune 
un objectif isole et inconditionnel. Au contraire, clans les dispositions 
du TFUE qui garantissent la libre circulation de marchandises 171 , de 
personnes 17", de services 176 et de capitaux177 , et clans la jurisprudence 
qui developpe ces dispositions, il est toujours fait reference a la possibi-
17':!... Le Shrnnan Art a (·lt approuve e1 indus par le Cougr(·s des Etals-Unis daw; le llarl-S,.o/.1-l?odino 
,1ntitm.,tlmjJro11P'Ifle7//.l Act de 197\i (Public Law 94-4'Ei, Tiilc :1, Sec. 'lW>(a), 90 Sia\. 1:1!:\:l at p. 
1397). 
17:{. Ar1ides 101 a JOG du TFUF. 
17-L Articles 4'> a 4H du TFUF. 
17:'>. Articles 28 a "37 du TFUF. 
17ti. Aniclcs 4'1 a 62 du TFU E. 
I 77. Articles 63 a G6 du TFU E. 
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lite que ces libertes soient restreintes ou limitees par d'autres objectifs 
d'interet public, tels que la sante publique, la securite et la moralite 
publique, l'environnement, les droits sociaux. les traditions culturelles 
locales, etc. m 
En ce qui concerne les norrnes relatives au droit de la concurrence, il 
n'existe aucun article du TFUE dans lequel on parle specifiquement de 
la possibilite de tenir compte d'autres objectifs d'interet public qui ne 
soient pas strictement commerciaux. I: article 101.3 du TFUE, reconnait 
expressement que les accords qui limitent la libre concurrence peuvent 
engendrer des avantages economiques objectifs de nature a compen-
ser les effets negatifs de cette restriction. Cependant, !'interpretation 
que la Commission europeenne a faite de cette exception est limitee a 
]'analyse des avantages commerciaux qui compensent les effets negatifs 
sur la libre concurrence, sans prendre en consideration les interets pu-
blics de nature autre qu'economique 17D. De plus, !'interpretation qu'en 
ont faite les autorites chargees d'appliquer le droit de la concurrence, 
qui ont le pouvoir de moduler !'application des normes de ce cadre 
reglementaire en fonction d'autres objectifs d'interet public, voire d'en 
dispenser, n'a ete,jusqu'a present, que tres restrictive''0 . 
Il ne faut cependant pas oublier que le droit de la concurrence est une 
politique panni tant d'autres au sein de !'ensemble des politiques de 
l'Union europeenne et qu'il doit done etre applique de fac;;on coordon-
nee et coherente avec les autres objectifs d'interet public que poursuit 
l'UE. C'est pourquoi !'article 7 du TFUE indique expressement que 
''l'Union veille a la coherence entre ses differentes politiques et actions, 
en tenant compte de !'ensemble de ses objectifs". Plus loin, clans les 
articles 8, 9, 10 et 11' sont enumeres comme objectifs prioritaires de 
178. Articles 36, 45.3, 52, 65 du TFUE et jurispntdcurc sur la ruff' of n:ason etahlie pour la premiCre 
f(,is da!IS I'An·cr du 20 !Cvrier 1979. Ca.1si1 de f)ijvn, A!Taire. 120/78, Recueil de jmisprudcncc 
197\J, p. (i49. 
179. \(>ir lcs alineas 32 y 33 des Directives sm !'application de l'anidc HI .3 (aouellcmern article I 0 I .3 
du TFUE),JO C 101 du27 avrii20CH, pages 97 et suivanlcs. 
!80. Bicn que dans cenaim arrfts, mmme I'Arret MP!roj)()le fdp,,:,ion/Commi•·ion (Affairc ·1~">28/93), 
le !hbunal ait cxprcssctnent di'dar(· que la Conmtission, !orsqu'ellc applique l'anicle 1013 dn 
TFUE, pcul prendre en (Oilsideration des argtHIICIJI~ lies a la poursuite de l'int('rfh public. 
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!'Union europeenne la protection sociaie, la lutte contre !'exclusion 
sociaie, la lutte contre tout type de discrimination, la protection de 
l'environnement ou la protection des consommateurs, objectifs qui 
doivenr etre necessairement pris en compte pour l'elaborat.ion de 
toute politique communautaire ou !'adoption de r.oute decision. Par 
ailieurs, outre la politique de defense de la concurrence, il existe 
d'autres politiques europeennes tout aussi importantes, teiles que, par 
exemple, la politique environnementalet~I, la politique agricole 18", la 
politique socialet.~:l, d'education 1H4, de same publique 18'' ou de cohesion 
CCOnomique, SOCiale et territorialetRG devant efTC appliqueeS de fa<;On 
coherente par les autorites chargees de veilier a leur respect. Enfin, il 
ne faut pas oublier non plus que le TFUE definit !'Union europeenne 
comme une economic sociale de marche et non comme une economic 
de marche tout court 187 • 
Rien n'empeche done ies autorites chargees d'appliquer ies normes 
du droit de la concurrence de tenir compte d'autres interets publics, 
differents de ceux qui favorisent uniquement la libre concurrence sur 
le marche. Au contraire, a en juger par le contenu de !'article 7 du 
TFUE et de !'article 3 du TUE, les autorites devraient dans tous les 
18!. Articles 191 a 19~ du TFUE. 
182. Articles 3H a 44 du TFU E. 
IS~. Articles 151 a Hi I du TFUF. 
I H4. Articles 165 a lliti du TFUE. 
Ill,;. Article l!i8 du TFl! E. 
IRfi. Artidn 174 a I i8 du TFUE. 
187. Voir l'anick 3 du Traitc sur l'l'uion europeenue (TUF) qui ('tablit que ''l:Uuion ctablitun mar-
ch(: intCrieur. El le u·uvre pour le d(~veloppcment durahk de !'Europe fondC ~ur llllC croissann.' 
L·conmuique Cquilibrec et sur la stabilitC des prix, line Cconomie sociale de marche hautement 
compCtiti\'e, qui tend au pkin cmploi et au prohrrCs social, et un nivean dcvC de protection et 
d'amdioration de la qualitt· de l'cnvinHIIlClllt:nt. Ellc pro111cut k progrCs .scicutifiquc et tt:ch-
niquc''. On pourrait pcnser que ces principcs ne soul applicablcs qu'an territoin_· cnrop(-cn, ntais 
cc n'est pas le cas Ctant dottnC C]HC dans l'arridc 3.!> dn TlJE, il est signalC que ''dans scs relation~ 
avec le re<o;tC du monde, l'Union affinne et promeut :-;cs valcurs t·t scs int(·n ..ts L't contrihue a la 
protection de scs t.itoyt'ns. El le t:ontribut' a la paix. a la ~ecuritC, au dCvdoppemcnt durahk de 
la plant·tc, ~t la solidariu:· et au respect mutuel t'lliJT le~ pen pies, au comnwtTe lihrc et (·qui table, 
a l'elitllination de la pauvrcte et a la protection des droits de l'hommc, en paniculier ccux de 
!'enfant, ainsi qu'au strict respect et att dl:vcloppement d11 droit international, notarnmcnt au 
respect des principcs de la charte des Nations unies''. 
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cas et en toutes les circonstances, garantir !'application coherente de 
toutes les normes concernant les interets publics proteges et reconnus 
par les clifferentes politiques de !'Union europeenne. Car, lorsqu'il 
s'agit de decider de la compatibilite cl'un accord entre plusieurs en-
treprises avec les normes de clefense de la concurrence, en dehors 
clu fonctionnement concurrentiel du marche, ne serait-il pas logique 
que les autorites competentes tiennent aussi compte de la protection 
d'autres interets publics, tels que la protection de la biocliversite, la 
lutte contre le changement climatique, la protection des droits des 
travailleurs ou la conservation du monde rural clans certaines com-
munautes? S'il existait un accord entre differents industriels pour ne 
pas commercialiser un certain type d'appareil electromenager, moins 
couteux mais qui, par ses caracteristiques, serait beaucoup plus nocif 
pour l'environnement que cl'autres appareils plus chers, de nouvelle 
generation, ne serait-il pas logique que les autorites competentes ana-
lysent la legitimite de cet accord de restriction de la production non 
seulement du point de vue de la protection de la libre concurrence 
sur le marche mais aussi clans une optique environnementale? Si, clans 
le secteur de la biochimie, des entreprises concurrentes se mettaient 
d'accord pour ne pas vendre certains procluits a des entreprises qui 
utilisent les produits chimiques pour l'armernent, afin d'eviter que 
certaines d'entre elles puissent jouir d'un avantage competitif lie a 
des ventes plus importantes a l'inclustrie de l'armement, ne serait-il 
pas logique que les autorites competentes analysent la legitimite de 
ce boycott collectif non seulement en fonction du libre echange mais 
aussi du point de vue de la protection de la securite publique? Nous 
pourrions ainsi enumerer de nombreux cas possibles clans lesquels 
le comportement des entreprises sur le marche, bien que restrictifs 
quant a la libre concurrence, pourraient etre benefiques pour la pro-
tection cl'autres interets publics tout aussi irnportants. 
Dans ce contexte, il est necessaire que, clu point de vue legislatif et 
clecisiormel, on privilegie clefinitivement !'integration cl'autres interets 
publics lorsqu'on analyse la compatibilite des comportements des en-
treprises sur le marche avec les normes clu droit de la concurrence. C'est 
une vision "transversale" des clifferents interets publics qui s'impose afin 
cl'eviter que le comportement des entreprises sur le marche ne soitjuge 
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uniquement en fonction de l'objectif de protection du fonctionnement 
concurrentiel du marche, de fa\on isolee et independante des autres 
interets publics qui pourraient aussi etre affectes. Il est done necessaire 
que !'analyse du comportement des entreprises sur le marche soit reali-
see de fa\on plus sophistiquee, en tenant compte des differents interets 
publics enjeu afin d'arriver a des solutions equilibrees. 
Comment y parvenir? Il existe sf1rement differentes methodes. Deux 
d'entre elles, dont la mise en place pratique, comme on le verra plus 
tard, serait relativement simple, meritent d'etre signalees. 
Une premiere methode pourrait consister a etendre au domaine du 
droit de la concurrence le processus d'analyse des normes qui, an sein 
de !'Union europeenne, garantissent la libre circulation des marchan-
dises, des travailleurs, des services et des capitaux et dont le fonction-
nement a ete, jusqu'a present, assez probant. 
Comme je l'ai deja signale, les dispositions qui regulent ces quatre 
libertes permettent aux Etats membres d'adopter des mesures qui li-
mitent l'acces sur le marche national de produits, services, personnes 
ou capitaux en provenance d'autres Etats membres lorsque d'autres 
interets publics dignes de protection peuvent etre affectes. :Lexamen de 
conformite d'une mesure d'Etat limitant le libre echange est realise en 
deux phases. Dans un premier temps, on verifie que la mesure poursuit 
un objectif legitime ou un interet public digne de protection. Dans un 
deuxieme temps, on verifie si cet o~jectif legitime ou cet interet public 
que l'on pretend proteger pourrait etre atteint en prenant des rnesures 
rnoins restrictives pour le libre echange (test de proportionnabte)'HH. Si 
ces deux conditions sont remplies, on pourra en conclure que la me-
sure restrictive au libre echange est cependant necessaire et legitime 
pour proteger d'autres interets publics tout aussi importants, bien que 
n'encourageant pas le libre echange en Europe. Cette methodologie 
IR8. 11 rcsulic de lajurisprudcncc coHstantc ctl la maticrc que "de tdlcs restrictions Ill' soJJtju,tifices 
<}HC si elks SOil I proprcs ft garantir }a r(•aJisaLion de J'of~jcctir qu'elJcs poursuivelll et si dJes ne 
vont pas au-dda de cc qui est nCcessairc pour altcindre rdui-ci". Voir I'Arr·Ct Ca.ssi~ de DUon (Af- .... 
lairc 120/78, Rccueil de jurisprudence 1979 p. 00649) du20 fcvricr 1979, exemplaire en cc Heris. . .. : .. 'T :f~·.;·''-, 
<~l.J •. ~~ 
.. ~::;_:( 
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repond a une technique jurisprudentielle typiquement anglo-saxonne, 
appelee rnle of reason, en vertu de laquelle un principe general doit 
etre tempere, attenue, module ou adapte a ce qui est raisonnable dans 
chaque cas concret. 
Les exemples d'arrets dans lesquels le Tribunal europeen a applique 
la rule of reason sont tres nombreux. D'ailleurs, bien que le TFUE ne 
considere qu'une liste assez restreinte de cas qui peuvent justifier des 
restrictions au libre echange entre les f:tats membres 189, le Tribunal 
de justice de !'Union europeenne, a travers la jurisprudence, a ral-
longe cette liste en y incluant tout interet public digne de protection 
en Europe. Ainsi le Tribunal europeen a-t-il considere legitime une 
me sure cl' f:tat qui interdisait, sans autorisation prealable, I' exportation 
de fours de fonderie a induction sous vide clans des pays tiers ou il 
existait un risque de conflit, au motif qu'elle etait necessaire afin de 
"prevenir une perturbation de la coexistence pacifique des peuples" 1''0 • 
11 a aussi perrnis une mesure d'f:tat qui obligeait les entreprises pri-
vees d'approvisionnement en electricite a acheter l'electricite produite 
clans leur zone d'approvisionnement a partir de sources d'energie re-
nouvelables a des prix minimaux superieurs a la Ya}eur economique 
reelle de ce type d'electricite, "puisque cette reglementation est utile 
a la protection de l'environnement clans la mesure ou !'utilisation de 
sources cl'energie renouvelables contribue a la reduction des emissions 
de gaz a effet de serre qui figurent panni les principales causes des 
changements climatiques" 191 • D'autres interets publics qui ont justifie 
des restrictions imposees par les f:tats rnembres au libre echange en 
Europe sont la protection des mineurs (en imposant par exemple des 
restrictions a la vente de DVD) 192 , la protection de la culture19\ le main-
tien du pluralisme de la presse 194, la securite routiere 19\ !'amelioration 
IH!l. Articles 36. 45.3, 52, G5 du TFUL 
190. Arret Wmwr, Aflairc c. 70/94. du 17 octobrc 1995. 
I \11. Arret Pr~ussenEiektm., Affair<: < :.3 7\l/~lH, du 13 mars 200 I. 
192. Arrc1 Dyrwmic Aiedin<, ldlairc C-244/0G, du 14 fevricr 200H. 
1 'l3. Arret Cynhheqne, Aflaircs G0/84 et GI/M. 
I '14. Arret iHamilictjmss, AfE1i re C-3iiH;\l5. 
I 'lr>. Arrc1 Cnllullilsilln/Finlande, Affairc C-:14/05. 
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des conditions de travaiil~"\ la lutte contre le cnme organise 1m ou la 
protection des animaux '''~. 
De la meme fa<;;on qu'on autorise les Etats a restreindre le libre echange 
en Europe quand ces restrictions repondent a des objectifs legitimes 
d'interet public non commerciaux, on devrait done pouvoir permettre 
aux entreprises d'adopter des comportements sur le marche qui, outre 
le poursuite logique des interets particuliers de l'entreprise, pourraient 
donner lieu a des restrictions de la libre concurrence si ces comporte-
ments servaient a la realisation d'autres interets publics non commer-
ciaux dignes de protection. 
A mon avis, cette methodologie pourrait facilement etre adoptee dans 
le domaine du droit de la concurrence sans qu'il soit necessaire de 
modifier la legislation en vigueur. 11 suftirait d'un developpementjuris-
prudentiel clair du contenu de !'article 101.3 du TFUE -qui prevoit de 
possibles exceptions a !'application des normes du droit de la concur-
rence quand il existe une justification- permettant d'utiliser des raisons 
d'interet public non commercial. En effet, de me me que le Tribunal eu-
ropeen, clans sa jurisprudence, utilisant la technique de la rule ofreason, 
a allonge la liste des interets publics prevus par le TFUE en justifiant 
que Ies :Etats membres imposent des restrictions au libre echange, il 
pourrait egalement elargir le champ d'application de l'artide 101.3 du 
TFUE a des interets publics non commerciaux, ce qui permettrait de 
justifier des comportements pouvant restreindre la concurrence. 
Une seconde methodologie powTait consister a appliquer, dans le do-
maine du droit de la concurrence, la multi-stakeholdeT theoTy 11}9• Selon 
cette theorie, le comportemcnt des entreprises sur le marche devrait 
196. Arri'l !kbel. All>;irc I '•'\/KO. 
197. Arrcl Connnilsion!Pvrtuga/, Aflairc C-265/0li. 
I 'lH. Arret Nationale 1/aml van [)i,wnku•Pken Pn l.tP{hPbl!wrs a)I(/.·INrlilw/, Al1aire C-21 'l/07. 
199. La nmlti-stakelwlder theory est unc thCorie de gcstion organisationncllc, cxposCc pour la premiere 
Jois parR. Edward Freema11 <hills son livrc intitulc Slralegic Manat;emrnt: A Stakrho/der AjJjnmch. 
La thCoric consistc a identifier tow; lcs groupes dont lcs inti'rCts se trouvctlt affcctl·s par l'auivit.C 
d'uue entrcprise, afin de ntellre en place par la suite les nu::·e.tnismcs n{·ccssain.'s pour que la 
gestion de l'entreprisc ticnne compte de toutcs les parties prcnantcs. 
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etre analyse en tenant compte des eflets de ce cornportement sur toutes 
les parties prenantes concernees, c'est-a-clire non seulement sur les 
consommateurs (ce qui est le cas actuellement) mais aussi sur les tra-
vailleurs de l'entreprise, les fournisseurs et les citoyens, sujets passifs de 
ce comportement. Ainsi un accord entre plusieurs entreprises pourrait-
il etre legitime rneme si, potentiellement, il etait susceptible de procluire 
des restrictions a la libre concurrence sur le marche, clans le cas oi1 cet 
accord serait pris en tenant compte des interets de taus les agents affec-
tes par leclit accord, c'est-a-dire non seulement les consommateurs mais 
aussi les autres parties prenantes concernees. Par exemple, promouvoir 
le boycott collectif d'entreprises qui commercialisent des produits sans 
garantie de commerce equitable, meme si cela limite l'eventail des pro-
duits offerts au consommateur et peut eventuellement provoquer une 
augmentation du prix de ces produits, pourrait etre benefique pour 
proteger les interets des groupes ayant le plus besoin de protection, 
tels que les fournisseurs de pays t.iers clans lesquels il n'existe aucune 
garantie sociale minimum. 
Pour incorporer la rnulti-stakeholder theory au droit de la concurrence, 
il ne serait pas non plus necessaire de proceder a une reforme legis-
lative, puisque aucune disposition du droit de la concurrence n'etablit 
que le seul sujet passif cligne de protection soit le consommateur. Il 
suffirait que, clans lajurispruclence, on interprete que ces dispositions 
incluent en tant que sujets passifs clignes de protection toutes les parties 
prenantes affectees par le comportement des entreprises, et plus seule-
ment les consommateurs. 
En conclusion, il est done necessaire cl'operer un net tournantjurispru-
dentiel dans ]'application du droit de la concurrence et de remplacer le 
concept de "consornrnateur" en tant qu'unique sujet passif beneficiaire 
de la lutte concurrentielle entre les entreprises par un concept plus 
large, celui de "citoyen", qui englobe taus les groupes concernes par le 
comportement de l'entreprise, tels que les fournisseurs, les clients, les 
travailleurs ou les habitants de la communaute clans laquelle l' entreprise 
developpe son activite. Il ne s'agit pas seulement que le consommateur 
jouisse d'un large eventail de produits de qualite au prix le plus bas 
possible, mais aussi que ce meme consommateur, considere au sens plus 
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large de citoven, ait le droit de redamer que la lutte concurrentielle 
entre les entreprises ne rnette pas en danger la durabilite sociale et 
environnementale de la region dans laquelle il vit. 
Ces deux methodes -qu'il s'agisse de considerer le "citoyen" comme 
stuet passif beneficiaire de la lutte concurrentielle entre les entreprises 
ou d'exiger que les autorites chargees d'appliquer la reglementation 
de defense de la concurrence tiennent compte d'autres interets publics 
non commerciaux- permettraient d'integrer naturellement le droit de 
la concurrence dans un domaine plus large du Droit qui favoriserait et 
garantirait la gestion responsable des entreprises sur le marche. 
CAPPLICATION DES REGLES QUI 
GARANTISSENT CEFFECTIVITE DU DROIT 
DE LA CONCURRENCE DANS LE DOMAINE 
DE LA RESPONSABILITE SOCIALE DES 
ENTREPRISES 
Les organisations entrepreneuriales ne se sentiront pas dans !'obliga-
tion de changer leur systeme de gestion si la legislation ne les y en-
courage pas. n est done necessaire que la politique des f:tats tende a 
creer les mecanismes IH<;cessaires pour que la RSE devienne un veritable 
instmment de gestion de l'entreprise. 
Jusqu'a present, la RSE a ete comprise comme etant un instnunent 
de gestion dont !'integration dans l'entreprise etait "volontaire". C'est 
pourquoi l'une des definitions les plus difh1sees est celle qu'utilise la 
Commission europeenne dans son LiV1-e vert pour la promotion de la respon-
sabilite sociale des entreprises200 • Selon la Commission europeenne, la RSE 
est ''!'integration volontaire des preoccupations sociales et ecologiques 
des entreprises a leurs activites commerciales et leurs relations avec 
200. COM/2001/0'\Gfi final. 
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leurs parties prenantes". De son cote, le Conseil mondial des affaires 
pour le developpement durable (World Business Council for Sustainable 
Development, WBCSD) definit la responsabilite sociale des entreprises 
comme "un engagement a contribuer au developpement economique 
durable a travers la collaboration avec leurs employes, leurs families, 
les communautes locales et la societe en general, afin d'ameliorer leurs 
conditions de vie grace a des actions positives pour l'entreprise et pour 
le developpement"~01 • 
C'est pourquoi, meme s'il existe actuellement un consensus pour dire 
que le systeme actuel n'est pas durable et devrait changer, nombreux 
sont lcs sceptiques qui considerent qu'il est impossible de doter d'une 
effectivite reelle les objectifs de la RSE et que, tout au plus, ils pour-
raicnt etre une "voJonte", UTI "engagement" de la part des entreprises. 
En effet, selon ces pcrsonnes, les valeurs de bien-etre social ou de de-
veloppement durable ont un caractere trop "flou" pour que leurs bene-
fices puissent etre quantifies, pour que !'on puisse legiferer sur elles et 
pour que leur application puisse etre mesuree et contr6lec. 
Cependant, la pretendue difficulte a quantifier les benefices de ces 
valeurs et leur caractere flou ne semblent pas une excuse suffisante 
pour nier la possibilite de les reglementer et de les incorporer de fac;on 
eflicace a la gestion d'entreprise. 
En premier lieu, les benefices economiques des entreprises derives de 
!'incorporation des principes de la RSE peuvent etre quantifies. Par 
exemple, une bonne gestion des ressources humaines de l'entreprise 
entraine la loyaute et la motivation des employes et permet egalement 
de conserver et d'attirer de nouveaux talents. Le respect des principes 
de la RSE ameliore la reputation de l' entre prise sur le marche, ce qui 
augmente la fidelite des consommateurs. Il peut egalement engendrer 
une reduction des depenses quand, par exemple, on adopte des me-
20 l. Document preparatoirc pour le Sommet mondial sm le dfveloppcment durable de Jnhanncs-
hourg c11 2002, intitu!C Business Cw·efoT Su.slainahle DPrwlopmrnt. 
N. du T.: Citation en fraw;·ais traduite de I' original en cspagnol, ~~-/ caso rmjm-:wn£al jmTa el de-
sarmllo .~(J.~Ifmible. 
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sures energetiques efficaces. I! peut encore servir a resserrer les liens 
de confiance entre l'entreprise -surtout quand il s'agit de petites et 
moyennes entreprises- et ses fournisseurs, qui apprecient !'engagement 
de l'entreprise a leur egard. Le respect des principes de la RSE peur par 
ailleurs servir a ouvrir de nouveaux marches et de nouveaux produits 
lies au concept de developpement durable. Enfin, la RSE peut egale-
ment servir a etablir des relations plus solides avec d'autres agents, tel 
que les administrations publiques ou les ONC, ce qui peut rapporter 
des benefices strategiques a l'entreprise~0~. 
En second lieu, ce n'est pas vrai qu'il soit impossible de legiferer ni 
de controler !'application d'un principe general de caractere plus 
ample comme celui de la gestion responsable des entreprises sur le 
marche. L:imprecision de la definition du concept vient probablement 
du fait qu'il est ratlache a d'autres concepts egalement abstraits, tels 
que la securite publique, la sante publique Oll le principe de non dis-
crimination. Cependant, ces principes, enonces clans les textes legaux 
des onlres juridiques de tous les Etats de droit malgre leur caractere 
abstrait, out ete developpes avec succes par la pratique decisionnelle 
et jurisprudentielle des autorites et des tribunaux charges de leur 
application, qui ont interprete et juge comment ils devaient etre ap-
pliques clans chaque cas concret. La construction du systeme juridique 
europeen est un bon exemple de la possibilite de garantir que des 
principes generaux de l'ordre juridique soient appliques de fa\Oll ef-
fective clans toutes les situations ou ils se montrent importants. Ainsi, 
par exemple, la liste des arrets, decisions et communications de la 
part des autorites conununautaires et nationales sur la fa\on d'inter-
preter et d'appliquer le principe general communautaire de non dis-
crimination clans des situations concretes est-elle infinie. Ot~ si clans 
le domaine communautaire il est possible de garantir !'application 
202. L~ah~eucc de comnHmication entre les cntrcpriscs er le~ ONC~ 011 lcs administrations publiquc:'l 
cntpCchc les entrepriscs d•identiticr avec suflisammclll d'avance les demanrle~ de ccs crllitCs et 
done de neutraliser les risque~ engcndrCs par l'abscnrc de rCponse a ces dcmandcs. En par-
timlicr lorsque ccs collcctivitl's sont en rapport entre dies (par cxempk, une region afkctce 
par l'activitC d'unc entrcprise, unc ONG et I Ill moycn de communication) et sont done a merne 
de pnb)icr ieurs r£-damations, dies pcuvellt t•trc a l'origine de COIIsCqueJICCS trCs nCgatives sur 
!'imag-e et le prestig-e de l'umeprise. 
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du principe de non discrimination et de taus ses derives, pourquoi 
ne serait-il pas possible de garantir !'application de ce qui pourrait 
etre un nouveau principe general de droit, le principe de la gestion 
responsable des entreprises sur le marche? 
De plus, il existe deja plusieurs instruments de mesure du degre de 
respect des principes de la RSE dans les entreprises, auxquels je ferai 
reference plus tard. Bien que !'application de ces principes n'ait, pour 
le moment, qu'un caractere volontaire, !'existence de ces instruments 
de mesure montre a que] point Jeur interpretation et leur application 
sont d~ja developpees et reglementees. A l'avenir, les connaissances sur 
!'application du principe general de la gestion responsable des entre-
prises sur le marche devraient s' enrichir a mesure que les decisions des 
autorites competentes pour appliquer ce principe se rnultiplieront, de 
telle fa<;on que les entreprises auront de plus en plus de references et 
d'elements dejugement pour savoir comment appliquer ce principe au 
sein de leur affaire. 
En definitive, la RSE pent done devenir un instrument de gestion 
entrepreneuriale a respecter obligatoirement et non plus simplement 
volontaire. Pour ce faire, il est indispensable que soient crees: 
• 
• 
un cadre reglementaire de reconnaissance, promotion et protec-
tion du principe de la gestion responsable de l' entreprise sur le 
rnarche; 
un organisme d'inspection et des tribunaux competents avec des 
ressources suflisantes pour appliquer et faire respecter de fa<;on 
efficace ce principe . 
.Lexperience prouve que les etre humains (et Jes entreprises ne sont 
guere qu'un ensemble d'etres humains) ont besoin de sentir la menace 
de l'amende, de la sanction ou de la penalisation pour prendre au 
serieux une obligation. C'est pourquoi, dans le domaine du droit de 
la concurrence, les statistiques demontrent que les entreprises mettent 
generalement en pratique des politiques effectives de respect du droit 
de la concurrence en reaction a une sanction prealable. Une fois la 
Carlos J. Moreiro Gonzalez 
nouvelle politique implantee, celle-ci se consolide petit a petitjusqu'au 
point de faire partie de la culture entrepreneuriale de l'entreprise, de 
telle fat;on que celle-ci finit par respecter les normes du droit de la 
concurrence parce qu'elle est convaincue de son bien-fonde et non plus 
par crainte de la sanction. Dans le domaine de la RSE, le legislateur 
pourrait mettre en place les instruments dissuasifs necessaires pour que 
ce meme processus -de la crainte de la sanction a la conviction- se 
cleveloppe. 
Le Droit de la concurrence comme modele dans le 
domaine politique/Iegislatif 
Les instruments habilites par le legislateur dans le domaine du droit de 
la concurrence qui pourraient servir de reference et etre etendues au 
domaine de la RSE sont les suivants: 
Sanctions pour le non respect 
~element dissuasif par excellence en droit de la concurrence est 
!'amende oula sanction. En guise d'exemple, notons que la Commission 
europeenne peut infliger aux entreprises en infraction des sanctions 
qui peuvent atteindre 10% du total de la facturation du groupe auquel 
appartient l'entreprise~0". De plus en plus d'amendes ont ete infligees 
au cours des dernieres annees, dans un but clairement dissuasif2° 1• 
Pour que le principe de la gestion responsable soit effectif, on pour-
rait etablir un mecanisme de sanctions similaire a celui qui existe dans 
le domaine du droit de la concurrence pour les entreprises dont le 
20~1. Vf)ir la Communi-talion de la CmnmL'Ision jJour le ralcul des am.ende_.;;. Journal officicl C-210 dn ler 
septembrc 200li. p. 2-5. 
204. Ainsi, dans la Cowtmlnitalion rle la Commis:·; ion pour lr mind dPs (Wtfndes, il est cxpressCn1ent signale 
qu'"il y a lieu de fixer lcs amendes a un nivcau sullisamment dissuasif, non seuletnent en vue de 
~anctionncr ]es entrepri.scs en cause (cOCt dissuasif spCriftquc), mais aussi en vue de dissuader 
d'autrcs cntrcpriscs de s'cngagcr dans des comportcments contraircs aux articles 81 et. 82 du 
1raitc (cffct dissuasif general)". 
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comportement enfreindrait ce principe, avec un niveau de sanctions a 
caractere suffisamment dissuasif. 
Dommage versus benefice reputationnel 
Le second element dissuasif utilise traditionnellement dans le domaine 
du droit de la concurrence est celui du "dommage reputationnel". En 
Espagne, par exemple, on impose generalement aux entreprises en 
infraction de publier le resultat de leur sanction dans certains jour-
naux nationaux. Les autorites publient egalement des communiques 
de presse concernant les dernieres sanctions infligees qu'elles envoient 
par la suite aux medias. En general, les medias se font echo de ces 
communiques, ce qui donne une publicite negative, un "dommage re-
putationnel'', aux entreprises en infraction. 
Le meme type de politique pourrait etre efficace comme element dis-
suasif dans le cas d'entreprises qui seraient sanctionnees pour ne pas 
avoir respccte le principe de la gestion responsable. 
D'un autre cote, il existe aussi des mesures d'incitation, qui sont egalement 
importantes et efficaces. Ainsi, paralldement a la publication des decisions 
declarant qu'une entreprise a enfreint ses obligations derivees du principe 
de la gestion responsable pour eviter ce genre d'infractions, il serait aussi 
possible de creer des mecanismes qui amelioreraient activement l'image 
des entreprises qui, quanta elles, respectent ce principe. En effet, l'eloge 
public des entreprises faisant preuve d'un comportement adequat en ma-
tiere de RSE pourrait leur apporter des benefices reputationnels. Cette 
publicite institutionnelle pourrait egalement inciter les consommateurs a 
acheter les produits et services des entreprises qui seraient dassees panni 
les entreprises responsables. Ce soutien institutionnel aux entreprises qui 
contribuent activement a la durabilite sociale et environnementale pennet-
trait au consommateur de tenir compte de ces cri teres au moment de faire 
ses achats. Grace ace type de mesures, les entreprises responsables seraient 
recompensees par la publicite institutionnelle ainsi que par la possibilite 
d'augmenter leurs ventes. Pour leur part, les consommateurs pourraient 
effectuer leurs achats en fonction de leurs principes et de leurs ideaux. 
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Du point de vue de la libre concurrence sur le marche, ce type de mesures 
aurait un etfet clairement positif puisque, d'un cote, elles encourageraient 
!'innovation et le developpement de produits et de services durables et, 
d'un autre cote, elles permettraient au consommateur de choisir les pro-
duits et services qu'il achete en et;mt mieux infonne. 
Comme commente antericurement, il existc deja divers instruments eta-
blis et fiables de mesure du degre de respect des principes de la RSE de 
la part des cntreprises, qui pourraicnt guider !'administration publiquc 
clans !'organisation d'un systeme de publicite institutionnelle pour les 
entreprises respcctant ces principes. Panni lcs plus connus, la norme 
SASOOO de la Social Accountability International est destinee a !'ameliora-
tion des conditions de u·avail et a la lutte contre le non respect des droits 
du travail. Les entreprises peuvent cxigcr a leurs usincs de production et 
a leurs fournisseurs qu'elles respectent ces principes et les faire controler 
par des cabinets d'audit independants. Il faut aussi noter !'existence d'un 
autre instnunent: les directives de la Global RepoTting Initiative (Initiative 
mondiale de TepoTting), norme qui donne des informations sur le compor-
tement des entreprises en fonction du triple compte de resultats -inte-
gration des resultats economiques, sociaux et environnementaux- qui est 
devenuc la plus utilisee pour !'elaboration des rapports sur le developpe-
ment durable en Europe. En ce qui concerne !'impact environnemental, 
!'International 0Tganisation foT StandaTdization (ISO, Organisation interna-
tionalc de normalisation) a cree lcs nonnes ISO 1400 et ISO 26000 sur 
la responsabilite sociale. De son cote, l'institut international AccountAbility 
a cree l'Assumnce Staru.laTd AAJOOO (norme d'assurancc AA1000) qui a 
pour objectif de verifier la credibilite et la qualite des donnees que les 
entrcprises fournisscnt aux differentcs parties prenantes conccrnant leur 
activite sociale et environnementale. 
Il serait souhaitable que la visibilite de taus ces instruments de mesure 
du degrc de respect des cntrcprises au principe de la gestion respon-
sable soit favorisee au maximum par !'administration publique. 
Enfin, la politique fiscalc des Etats pourrait aussi etre utilisee pour 
favoriser le respect de cc principe par des degrevcmcnts et des pn§le-
vcmcnt.s fiscaux. 
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Declaration d'inaptitude 
Un troisieme element dissuasif utilise habituellement clans le domaine 
du droit de la concurrence est celui de la declaration d'inaptitucle des 
directeurs qui ont participe activement a des pratiques anticoncurren-
tielles illegales. Au Royaume Uni, les directeurs d'entreprises ayant par-
ticipe activement a des pratiques anticoncurrentielles ou ayant admis 
ces pratiques par negligence peuvent etre declares inaptes a l'exercice 
de leurs fonctions clans l'entreprise en infraction et clans toute autre 
entreprise pendant une duree detenninee par la reglementation en 
vigueur2oc'. En Espagne, les directeurs d'entreprises qui ont activement 
enfreint la reglementation peuvent aussi etre sanctionnes individuelle-
ment par des amendes qui peuvent atteindre 60.000 euros. 
La declaration d'inaptitude des directeurs responsables de compor-
tements contraires au principe de la gestion responsable partimliere-
ment graves pourrait etre un element dissuasif important pour garantir 
l'efficacite de ce principe. 
Reclamation de dommages et interets 
Un quatrieme element de dissuasion consiste a dormer la possibilite a des 
tiers affectes par !'infraction de reclamer des dommages et interets. C'est 
ainsi que, clans le domaine du droit de la concurrence, les autorites pren-
nent depuis uncertain temps des initiatives visant a inciter les consomma-
teurs affectes par un comportement anti conmrrentiel des entreprises a 
reclamer une indemnisation20';. Ce serait par exemple le cas des consom-
mateurs ayant dt1 payer un produit determine plus d1er a cause d'un cartel 
entre differentes entreprises pour augmenter le prix de ce produit. 
Des initiatives de ce type pourraient egalement etre prises pour per-
rnettre aux personnes gravement affectees par une pratique contraire 
20!\. Duitlana on CompRtilirn~ DT:'1""1ifu·a!iou Ordn1· de !"Office of Etir Trade. 
20G. Voir le l.iml' h/anc sur lrs ad/ous nt rlowmage5 et i-nthit~~· jmur inj1a('hmt aux rfgles comnmnaulaires sw1 
lP.~ enl~nte.~ d IP5 a.!m~~ rlt! pmilion dominnnle, pub !I<:· par la Commission le 2 <1\Til 200H. 
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au principe de la gestion responsable de reclamer des dommages et 
interets. 
Sanctions penales 
Enfin, dans certaines juridictions, comme en Grande Bretagne ou 
aux Etats-Unis, le droit de la concurrence est alle jusqu'a infliger des 
sanctions penales, ce qui prouve que dans ces societes, le dommage 
social cause par les infractions au libre echange est considere comme 
suffisamment important et dangereux pour que leurs responsables en-
courent des peines de prison. 
Dans le domaine de la RSE, il serait possible d'identifier certaines in-
fractions qui, par leur gravite et les dommages qu'elles engendrent, 
rendraient les responsables passibles de peines de prison. Cela est deja 
arrive dans certains cas de delits ecologiques207• 
En conclusion, pour que le principe de la gestion responsable de 
l'entreprise sur le marche soit effectivement integre par la culture en-
trepreneuriale, comme c'est le cas dans pour le domaine du droit de 
la concurrence, il serait souhaitahle que les legislateurs adoptent les 
mesures necessaires afin de mettre en pratique une politique efficace 
d'incitation au respect de la gestion responsable et des mesures dissua-
sives contre son non respect. 
Le droit de la concurrence en tant que modele dans le 
domaine de l'entreprise 
Comme nous l'avons deja indique, nombreuses sont les entreprises 
qui ont developpe une politique interne respectueuse du droit de la 
concurrence afin d'eviter d'enfreindre la reglementation. Les autori-
tes chargees de son application ont publie des conseils adresses aux 
207. Voir la Direclivc 2008/99/CE du l'arlemcnt europec11 cl du Conseil, du 19 novembrc 2008, rela-
ti\'e a la prott.xtion de renvironnemellt par le rln>it pc!nal. 
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entreprises pour les aider a mettre en place une politique efficace de 
respect du droit de la concurrence~0H. t:historique de cette experience 
nous pennet de trouver un certain nombre de propositions qui seraient 
applicables au domaine de la RSE, a savoir: 
Engagement de la direction 
Rien ne change dans une entreprise si les employes ne per~oivent pas 
un engagement clair et manifeste de la part de la direction. t:avocat 
interne d'une entreprise, charge d'assurer que l'entreprise respecte 
le droit de la concurrence, ne pourrait pratiquement rien faire si la 
direction n'indiquait pas clairement a tous les employes que le respect 
de cette reglementation etait essentiel et qu'avant de mettre en place 
une strategie commerciale quelconque, ils devaient consulter l'avocat 
interne et suivre ses recommandations. 
Pour que le principe de la gestion responsable soit per~u comme un 
engagement serieux de la part de l'entreprise, il faut done que les di-
rigeants de l' entreprise soient les premiers a le respecter et que, clans 
leurs messages au personnel, ils s'expriment sans auame ambiguite 
quanta son importance. 
Ainsi, la RSE doit-elle faire partie du code genetique de l'entreprise 
et entrer en ligne de compte dans !'adoption de toutes ses decisions 
strategiques. Pour ce faire, il est necessaire que les dirigeants soient 
capables d'en considerer les differents aspects et de trouver un equi-
libre entre les differents interets en jeu, puisqu'ils devront ajouter a 
leur objectif de benefices d'autres valeurs qui, parfois, pourront aller a 
l'encontre de ces benefices. 
En outre, il est important qu'une personne parmi les dirigeants soit 
designee comme responsable de la direction et de la gestion de !'appli-
cation de la politique de respect du principe de la gestion responsable 
~OR. Voir le document publiC en oct.ohn· 2010 par I'Ollice of Fair Trade intitult: llfnt) your busin~:?ss ra11 
achietw nunpliance. 
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et d'etablir des rapports sur les progres accomplis au sein de !'entre-
prise. Bien entendu, cette personne devra posseder uncertain nombre 
de qualites telles l'empathie, le don de communication, la coherence, 
l'autorite et elle devra aussi inspirer confiance. Toutes ces qualites sont 
essentielles pour que la politique de respect du principe de la gestion 
responsable fonctionne. En outre, elle devra posseder des connaissances 
detaillees et transversales sur les affaires menees par l'entreprise, afin de 
pouvoir identifier les secteurs a risque -auxquels nous ferons reference 
ci-apres- clans lesquels le respect du principe do it etre particulierement 
considere. Enfin, elle devra egalement posseder une formation juri-
clique, car certaines des obligations derivees du principe de la gestion 
responsable ont d~ja un caractere legal et il est previsible et souhaitable 
que cette tendance a !'obligation n~glementaire se consolide a l'avenir. 
Identification des secteurs et groupes a risque 
Pour mettre en place une politique de respect du droit de la concur-
rence il convient toujours de commencer par identifier les risques. 
11 y a plus de probabilites qu'une entreprise en position dominante 
sur le marche enfreigne les normes concurrentielles qu'une petite 
entreprise. Il en va de meme pour une entreprise travaillant sur un 
marche regule par rapport a celle qui travaille sur un marche libre. Le 
cas de figure est encore different si l'entreprise ceuvre sur un marche 
en maturite ou sur un marche aux technologies emergentes. Cette 
meme reflexion pourrait s'appliquer au domaine de la RSE. En effet, 
les enjeux de developpement durable d'une multinationale qui sous-
traite sa production clans un pays developpe ou clans un pays a regime 
politique non democratique et ceux d'une petite entreprise locale sont 
fort differents. Il en est de meme pour une entreprise qui achete des 
produits agricoles et celle qui fabrique des produits chimiques. Cim-
pact social et environnemental des entreprises depend, logiquernent, 
de leur taille, de la zone geographique ou elles operent et du type de 
produit qu'elles fabriquent ou du service qu'elles offrent. Pour mettre 
en place une politique efficace de respect du principe de la gestion 
responsable, il faut done, en premier lieu, identifier les secteurs a 
risques de l'entreprise. 
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Par ailleurs, clans le domaine du respect du droit de la concurrence, on 
cherche generalement a identifier le groupe d'employes qui risquent le 
plus de ne pas le respecter (par exemple, les personnes en contact avec 
des concurrents, ou celles qui font partie des dirigeants de la compa-
gnie, ou encore celles qui prennent les decisions en matiere de prix). 
On peut ainsi cibler au mieux les necessites de formation du personnel. 
On pourrait en faire de meme pour garantir le respect du principe 
de la gestion responsable. Comme dans taus les groupes humains, des 
individus dont les preferences, les valeurs et l'ideologie sont differentes 
coexistent au sein de l'entreprise. Ainsi, apres avoir analyse les diffe-
rentes sensibilites des employes d'une entreprise, on pourrait repartir 
le personnel en deux groupes: les employes qui considerent qu'il est 
impossible de rendre cornpatibles les objectifs de la RSE et la recherche 
de benefices de l'entreprise et ceux qui, au contraire, estiment que cela 
est possible. Le premier groupe pourrait s'appeler "groupe a risque" et 
serait celui qui aurait davantage besoin de formation a la RSE. 
Politique de formation 
11 devrait exister une politique serieuse et des ressources suffisantes 
pour la formation des employes, adressee essentiellernent a ceux qui 
se trouvent dans le groupe a risque. La formation ne peut consister 
en un simple discours sporadique sur les valeurs de l'entreprise et 
leur importance. Une formation pratique est necessaire pour que les 
ernployes soient confrontes a des cas reels ou ils devront prendre des 
decisions. Les cours de formation en RSE doivent s'adapter a !'entre-
prise et aux marches clans lesquels elle opere, comme c'est deja le cas 
pour les cours de formation sur le respect du droit de la concurrence. 
Par exemple, s'il s'agit d'une entreprise qui sous-traite clans des pays 
sous developpes, les problemes a aborder concerneront les mesures a 
adopter pour garantir que l'entreprise paye un salaire equitable a son 
personnel clans ces pays ou bien les mesures a adopter pour eviter les 
nuisances environnementales, rneme si celles-ci ne sont pas interclites 
par les reglements locaux. S'il s'agit d'une entreprise actiYe dans le sec-
teur des moyens de communication, les cours de formation devront etre 
centres en particulier sur des questions comme celle de la legitimite des 
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moyens de communication desquels on peut obtenir des informations, 
le type d'informations qui doivent etre publiees ou encore la fa<;on dont 
l'entreprise garantit l'independance dujournaliste. 
De meme que dans le domaine de la politique de respect du droit de la 
concurrence, l'entreprise pourra decider si la formation doit se derou-
ler uniquement au cours de sessions periodiques avec des formateurs 
ou si elle doit inclure des cours de formation on-line integrant des 
questionnaires qui permeuent de juger du degre de connaissances des 
employes a propos de leurs obligations en matiere de RSE. I.:intensite 
et la periodicite de cette formation pourra etre modulee en fonction 
des groupes et des secteurs a risque identifies au prealable. 
Systeme de reporting 
Il est important que l'entreprise tienne compte des opinions de tous 
les individus ou groupes d'individus qui s'interessent au comportement 
de l'entreprise, independamment de leur capacite d'influence. Ainsi, 
pour que le principe de la gestion responsable soit le mieux respecte 
possible, est-il important d'etablir un systeme operationnel et e£Iicace 
de reporting, concernant aussi bien des initiatives que des plaintes, a 
disposition de toutes les parties prenantes potentiellement affectees 
par le comportement de l'entreprise~09 • 
Le reporting concernant les initiatives est tres important car il favorise 
le sentiment d'appartenance des employes et autres parties prenantes 
qui sentent que, grace a leurs idees, ils peuvent apporter des valeurs 
positives a l'entreprise. Il devrait necessairement concerner toutes les 
parties prenantes, tels que les fournisseurs, les clients et les citoyens de 
la communaute clans laquelle l'entreprise opere, surtout s'il s'agit de 
groupes ayant peu d'influence sur les prises de decisions de l'entreprise. 
Il est a prevoir que ces groupes auront souvent des interets opposes a 
ceux des actionnaires de l'entreprise, mais c'est justement pour cette 
raison que leur fac,;on de voir les choses est particulierement interes-
~09. Voir la rt'-fCrencc amCrieure ?t propos de la "nm.lti-st.afu,lwlder thf:'(:n~v". 
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sante du point de vue du respect du principe de la gestion responsable. 
Leurs opinions doivent done etre evaluees, soupesees par l'entreprise 
afin que les decisions prises soient equilibrees et non fondees unique-
ment sur les interets du groupe dominant. 
Il est important que les initiatives rapportees soient evaluees et qu'une 
decision fondee et raisonnee soit prise a propos de chamne d'entre 
elles afin que, au cas ou la decision ne serait pas conforme au principe 
de la gestion responsable, les parties prenantes affectees puissent even-
tuellement demander aux autorites competentes ace qu'elle soit revue. 
Le reporting concernant les plaintes est essentiel. Pour eviter qu'a cause 
de notre mentalite latine, qui penalise le "delateur", certains puis sent 
se mefier d'un tel systeme, il faut le concevoir non pas comme un ins-
trument d'accusation, mais conune un moyen d'identifier ce qui a ete 
mal fait, tout en garantissant au lanceur d'alerte -qu'il s'agisse d'un 
employe, d'un fournisseur, d\m client ou d'un citoyen affecte par le 
fonctionnement de l'entreprise- un traitement confidentiel et I' absence 
totale de represailles. Le systeme des lanceurs d'alerte (whistleblower 
system) est habituellement utilise dans le contexte de la politique de res-
pect du droit de la concurrence des grandes entreprises. Pour garantir 
son effectivite, la denonciation ne suit generalement pas la hierarchic 
habituelle. Elle est remise a une tierce personne independante, qui a 
son tour la rapporte directement au responsable de la politique de res-
pect du droit de la concurrence de l'entreprise. Un sysreme equivalent 
pourrait etre utilise dans le domaine de la RSE. 
Systeme d'incitation et de dissuasion 
Pour que la politique de respect du principe de la gestion responsable 
de l'entreprise sur le marche soit le plus efficace possible, elle pourrait 
etre accompagnee d'un systeme d'incitation et de dissuasion au sein de 
l'entreprise, selon le respect ou non respect du principe. 
On pourrait ainsi faire dependre les bonus des employes de variables 
autres que celle des benefices entrepreneuriaux comme, par exemple, 
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I' obtention d'un prix, d'un certificat ou d'un label de qualite pour avoir 
atteint des objectifs environnementaux ou de responsabilite corpora-
tive, ou encore pour avoir apporte des idees et des projets qui permet-
tent !'amelioration du respect de ce principe 
Au contraire, le bonus pourrait etre retire et on pourrait intliger des 
sanctions aux employes qui reuvreraient de fa~:;on contraire au principe 
de la gestion responsable sur le marche. 
Systeme d'evaluation et audit 
De meme que clans le domaine des politiques de respect du droit de 
la concurrence, pour que la politique de respect du principe de la ges-
tion responsable soit efiicace, il est necessaire d'etablir des mecanismes 
d'evaluation permanente et d'audit. 
l:evaluation permanente exige que le responsable de la politique de 
respect du principe de la gestion responsable soit constamment in-
forme de toutes les tractations prealables a !'adoption de decisions 
strategiques de l'entreprise. De plus, il doit etre consulte et doit revoir 
toutes les decisions qui affectent les secteurs ou personnes a risque pre-
alablement identifies pour s'assurer que les principes de la RSE ont une 
influence sur la decision adoptee. 
Pour garantir cet objectif, il est souhaitable que le responsable de la 
politique de respect du principe de la gestion responsable soit membre 
du conseil d'administration de la compagnie. 
Il est aussi important d'implanter des systemes d'audits periodiques, 
par lesquels on revisera la politique de respect du principe de la gestion 
responsable de l'entreprise sur le marche, c'est-a-dire si les secteurs a 
risque et les groupes a risque ont ete identifies correctement et si les 
politiques de formation, de reporting et d'evaluation permanente mises 
en place sont reellement efficaces. 
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CONCLUSION.- DU DROIT DE LA 
CONCURRENCE AU DROIT DE LA GESTION 
RESPONSABLE DES ENTREPRISES SUR LE 
MARC HE 
Pratique des entreprises versus ethique, benefices entrepreneuriaux ver-
sus bien commun, encouragement de la lutte concurrentielle versus de-
veloppement durable ... Ces concepts sont-ils opposes ou, au contraire, 
peuvent-ils et doivent-ils aller de pair? 
Personne ne remet en question le fait que, idcalement, ces concepts 
doivent fonctionner ensemble. Le doute surgit lorsqu'il s'agit de savoir 
si leur integration est reellement possible et, le cas echeant, comment 
la realiser. Avec cet article, nons pretendions contribuer au debat en 
affirmant que cette integration est bien possible et qu'elle peut etre 
realisee tout en consef\'ant l'essentiel du systeme actuel. 
Nous n'avons pas besoin de detmire le systeme, aucune revolution n'est 
necessaire. La loi du marche, !'encouragement a la concurrence et la 
recherche de benefices entrepreneuriaux doivent rester le moteur du 
developpement economique et continuer a etre consideres comme 
valables pour promouYoir !'innovation et produire efficacement. Ce-
pendant, le systeme devrait incorporer un certain nombre d'elements 
transformateurs qui garantissent le developpement durable a long 
terme. 
La methodologie que nous proposons clans cet article afin de garantir 
le developpement durable du systeme est relativement simple. Nous 
suggerons, d'une part, d'etendre !'application des concepts de la RSE 
au domaine du droit de la concurrence et, d'autre part, d'etendre 
les mecanismes qui garantissent !'application effective du droit de la 
concurrence au domaine de la RSE. 
I:integration du droit de la concurrence et des principes de la RSE clans 
une reglementation unique serait benefique a trois niveaux: 
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• En premier lieu, elle permettrait aux autorites chargees d'appliquer 
cette nouvelle reglementation d'avoir une vision plus ample du bien 
commun (et non plus limitee a la seule protection de la concurrence 
des marches), ce qui garantirait que les consommateurs aient non 
seulement acces a un large even tail de produits de qualite a des prix 
les plus bas possibles, mais aussi que la lutte concurrentielle entre les 
entreprises ne se fasse pas au risque de mettre en danger la durabili-
te sociale et environnemental des citoyens. 
• En deuxieme lieu, elle pennettrait de donner aux principes de la 
RSE un caractere reglementaire obligatoire, rendant ainsi leur appli-
cation pratique aussi efficace que celle du droit de la concurrence. 
• En troisieme lieu, elle permettrait que les entreprises mertent en 
place des politiques efficaces de respect des principes de la RSE, 
equivalentes a celles qu'elles ont dej;1 adopte en mariere de respect 
de la reglementation sur la clefense de la concurrence. 
En definitive, il s'agirait done d'appliquer la theorie des vases commu-
nicants et de "melanger" le droit de la concurrence et la responsabilite 
sociale des entreprises au sein d'une seule et unique reglementation 
-le droit de la gestion responsable de l'entreprise sur le marche- de 
telle sorte que les objectifs poursuivis par les deux concepts ne soient 
pas consideres ni defendus separement, mais qu'ils s'assemblent et 
s'alimentent reciproquement pour donner lieu a Ull nouveau systeme 
economique qui, outre son encouragement a la concurrence des entre-
prises sur le marche, protege aussi de fac,;on effective les droits sociaux 
et environnementaux des citoyens. 
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Introduction 
The Europe 2020 strategy is now in its second year of existence, since 
the Communication from the Commission was released~ 10 • This give 
us a chance to reassess to what extent it is a valid plan of action. It 
would be reasonable to believe that it is still too soon to judge and 
that insufficient time has been given to the European institutions to 
implement it. Howe\'er, the accelerated pace of events in the economic 
arena has clearly changed the scenario. Priorities have shifted and the 
woes of the European Union (hereinafter "EU") have certainly set aside 
some of the concerns risen by the EU 2020 Strategy. All the efforts have 
been focused on soh·ing the forthcoming obstacles, such as a plausible 
default by a Member State. 
I.L. M. candidate at L:niversidad Carlos Ill de Vladrirl. I \\ould like to express my gratitude to 
l'roL Carlos .J. Morciro l<>r the opportunity or participating again in the book f(,llowing the In-
ternational Workshop 011 the EU 2020 Stratq,'y and for all the interesting remarks made during 
the drafting of this paper. All rentaining errors arc entirdy miJJc. 
210. COM (20 I 0) 2020. 
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The aforementioned situation leaves us a strategy with an obsolete 
underpinning and particular policies ("flagship initiatives"), some of 
which are inappropriate at this moment. The obsolete underpin-
ning can be found in its goals and targets. The ultimate goal of the 
strategy is to promote growth (smart, sustainable and inclusive) to 
avoid a "lost decade" and to overcome these years of uncertainty with 
an even higher level of growth in output. However, the newspaper 
headlines today highlight that we might be already immerse in that 
"lost decade" 211 • Thus, the strategy is outdated in terms of its priori-
ties, since the priority is not how to avoid such a situation, but rather 
how to escape it. 
In addition to that, some of its initiatives have already proved them-
selves to be unnecessary at this stage. As it was pointed out in the 
book arising from the first edition of this International Workshop, 
it seems that no further action will be seen in the following years in 
policy areas such as equality212 • }or the time being and taking into 
account the current priorities, the existing mechanisms in those areas 
are sufficient. 
Notwithstanding the above, there are other areas in which the strategy 
has been successful and effective 01~ at least, it had a proper aim, and 
the European Union institutions are taking steps towards that aim. A 
clear-cut example of the latter is the completion of single market of 
energy within the EU. Hence, this contribution seeks to briefly remark 
some of the topics of discussion in relation with the progression of en-
ergy markets in the past few years. 
It should be noted that, pertaining to the flagship initiative "Resource 
efficient Enmpe", the Commission calls upon the European institutions 
to work on the following topics: 
211. See, f(>r instance, WOLF. M. n,,. I !Know Jaas a "Ios/ rlnwie". Financial Times. 29th Novcll!l>er 
201]. 
212. Sec ARRf:BOLA, C. A. !.os f'olilims de lgJUJidad a la luz de la F:slmlegia EurojJa 2020: Situm·i,)n ilr-
11wl y Prosj!eclim. in ~IORFIRO, C. (llir.); BARNARD, C.; et al. ?11c l.isbou Pror:e.\\ m•i<iled: f.'qualily 
J~J/i,:ie.l ()//{/the Furojn• 2020 StmfPKJ. llifitsi6n.Juridica. Madrid. 2011. p. 171. 
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• l'he completion of the internal energy market and the implementa-
tion of the strategic energy plan, promoting renewable energies. 
• The development of a European "supergrid" and a closer integration 
of energy networks across Europe. 
Likewise, the problems faced by the single market are identified as 
one of the main bottlenecks towards economic growth. In particular, 
the strategy mentions that "a stronger, deepn; extended single rnaTket is 
vital joT gmwth and job creation". However, "ctLTrent trends show signs of 
integration fatigue and disenchantment regarding the single rnarket"21 '1• The 
Single Market Act released in 20 ll has also echoed this concern, as-
severating that new legislation in the area of energy and transport 
infrastructure was needed in order to improve market integration~ 14 • 
Equally, Prof. Monti called upon a more interconnected energy mar-
ket in its recent report~ 1 ''. 
For those reasons, the internal energy market will be the focus of this 
study. Until now, this aspect of the strategy has not been that tackled, or 
it has been taken for granted without considering it an integral part of 
the strategy. Thus, the following sections will examine: first, the internal 
energy market as a part of the EU 2020 Strategy and the instruments 
used to deepen it, in particular Energy 2020; second, what the state of 
the legislation at EU level is (with special focus on the third package of 
directives); and third, other means used by the European institutions. 
CountJy specific consideration will not form part of the scope of this 
work and, for matters of space, only the example of the internal elec-
tricity market will be taken into consideration. ·rhe internal gas market 
will be left to future analysis210 . 
21'\. Supra I. p. I H. 
:!14. CO'vl(2011)20(ilinal. 
21c,, MON'fl, M. ;1 1/I!H' Stmtegyfor !hP Single Mmkel. European Commission. 2010. p. 107. Available 
at: lutp://ec.curopa.cu/bepa/pdf)momi_reporL_linai_I0_05 _20 I 0 _ cn.pdf [l.ast accessed date: 
jan11ary 2012]. 
:! I 6. Sec SEC(2006) 1724. In the Energy Sector Enquiry, dificrcnccs and similarities between gas and 
electricity markets are explained. 
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Europe 2020 on Energy 
Energy 2020: A strategy for competitive, sustainable and 
secure energy 
It is well known that the Europe 2020 Strategy has two main instru-
ments to crystalize in more concrete actions. These are: 
• the Integrated guidelines;217 
• and the Country-specific recommendations218 
However, nothing is said in those documents in relation to the single 
energy market. In my opinion, that lack of reference does not imply that 
the internal energy market is not an integral part of the strategy, but 
rather that there are non-exhaustive means to implement the strategy. 
It will be indeed shown that the single energy market has been given a 
boost by EU 2020. In that way, the flagship initiative "Resource efficient 
Enroj1e" has been further developed by other instruments that were not 
expressly contemplated in the strategy, such as the Communication 
"Energy 2020". 
Effectively, Energy 2020 is a document within the broader framework 
of the EU 2020 programme. Its general goal, from my point of view, 
is twofold: on the one hand, it seeks to extent the scope of the energy 
policy, and, on the othe1~ to solve the problems of implementation that 
the Lisbon Strategy had as regards energy. It should be noted that the 
energy policy objectives has been enshrined in EU primary law very re-
cently.219 Bearing that in mind and the fact that the expectations of the 
217. COM (2010) l!n final. 
218. Available a!: hu p://ec.curopa.eu/europc2020/rools/monitoring/recomrncudations_ 20 11/iwlcx _ 
en.h1n1. [Lasl accesscd dale: .January 2012]. 
219. See BEIIRENS, A.: and EGE~IIOFER, C. Enngy Poli<yfiJr buojil': ldeutifying the EnmJmlll :1dded 
JiJiue. Centre fin European Policy Studies. 200ft p. 9 and following. 
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Council of the European Union were set too high, ~~o it is not surprising 
that the Commission considers that "EurojJe's energ)' systems are adapting 
too slow"221 • TI1erefore, rethinking the strategy on energy was without 
any doubt necessary. 
Energy 2020 detects several complications in the functioning of energy 
markets. In particular, there is a still fragmented market, which hinders 
fair competition and consumer choice~~~. In an attempt to solve those 
problems, the Commission sets several priorities, among which can be 
found: to build a consistent internal market. Such priority promotes 
several actions in this regard: 
• To promptly act towards the proper implementation of the "third 
legislative package" and closer cooperation of national regulators. 
As it will be explained below, there have been difficulties in the 
transposition of the directives due to the lack of time between 
packages and, in some cases, due to the economic situation that 
has fostered a protectionist wave from certain Member States~~'1 • 
• To prioritize the deployment of infrastructure in order to have a 
functioning int.ernal market and, more concretely, to create cross-
border corridors that would allow that integration to happen. 
The EU 2020 Strategy entails other policy instruments to expand 
this area. The latest are the Communication "Energy infrastructure 
prim·ities for 2020 and beyond- A Blueprint for an integrated European 
energy network"2~1 and the Proposal for a Regulation on "Guidelines 
for trans-European energy infrastructure".~~'' Both instruments are as 
well within the broader framework of the strategy and are of great 
importance to the fulfilment of the flagship initiative. 
220. Sec Council of the European Union of20.2.2007 (EnYirontnctll). 
221. COI\1 (20 I 0) 63'1 final. p. 4 (!llnstrated brochure). 
222. SEC(200!i) 1724. 
2~/:{. ClAM BRA, A. "/hP 1-1' "2020 Fnn:~y htiliali1w": The f)l).l/-l.'-'1)/)n f)(J//ern ojrhange in/!(! enetgy poluy. 
Breve IL'EE. Vol.:). 2011. p. 3. 
224. COM (20 10) 677. 
220. COM (20 I I) G5H. 
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• To provide the right financing system for the development of that 
network. 
Nonetheless, with no intention to undermine the importance of the 
above, it is necessary to state that Europe 2020 and Energy 2020 arc 
documents that can be classified under what Prof. Moreiro has coined 
as "liquid europeism" -~~,;Namely, they are not binding and, regardless of 
the willingness of the Commission, they need an ulterior formalization 
in legal acts. Consequently, more relevant than these sections are the 
forthcoming, in which the current status of the legislation in the matter 
and other binding decisions that affect this market at EU level will be 
summarised. 
The necessity of a European Single Market of Energy 
Before explaining what the legal framework in force is, the reader 
should understand why, even at a time like this, the completion of a 
single energy market is of such importance to the overall strategy of the 
European Union, unlike other policies. It is indeed vital for the follow-
ing non-exhaustive reasons. ~~7 
First, it has an impact on the effective functioning of the freedoms 
of movement of the EU and, mainly, on the freedom of establish-
ment since, after all, the whole economy relies on energy to be 
operative. Thus, a difference in the regulation of energy markets 
across Europe might hamper the freedom of establishment, 
making it more convenient to incorporate certain companies in 
a particular country to design a more advantageous cost structure 
for that company. 
Second, it encourages fair competition within providers of gas 
and electricity, leading to a more efficient energy production, 
226. Introduction to this book. 
227. Cfr. EUROPEAN FEDFR\riON OF ENERGY TRl\JlERS. hamj!llr~nry and Availa!tility of Infin-
lfllllion in Continental FumjMm Whole.\alr Hlectririly Market<. September 2004. p. 2. 
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which, at the end of the day, should suppose a decrease in prices 
and an increase of consumer welfare. 
· rhird, since the whole European economy depends on energy 
to stay on track, there is too much at stake. This is the general 
interest component of this market. "Ibe security of supply shall 
be guaranteed, encompassing environmental respect. Having a 
single market leads towards that security. 
The aforementioned motives are the rationale behind the aim of the 
internal energy market, although its completion, as previously said, has 
encountered difficulties. Over the last decade, since the beginning of 
the liberalisation of the market in 1996, ~eH the eflect sought with that 
integration of the market has not been totally achieved and, in some 
aspects, a rather contrary effect has emerged. 
The structure of the market is still very fragmented. Although 
Europe's energy markets have progressed through the years, 
the Commission found in its Sector Enquiry that, despite the ef-
forts made, the geographic markets are mostly national. Within 
the current legal framework, different regions can be identified 
across Europe above state level (these are the so-called "Regional 
Initiatives"). In any case, there is a long path ahead to integration. 
In the following map (showing data of 2006), that fragmentation 
can be observed. 
~2R. See Directive !Hi/92/EC of the European Parliament and of the Council of 19 December 1996 
conceming cmnmon ruks f(>r the internal market in electricity (OJ 1997 L27/20). 
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Source: European Parliamclll>s Commillce on Industry, Resl'arch and Eucrgy (ITRE, 2010). 
With regard to prices after de-regulation of national energy mar-
kets, between 2000 and 2007 electricity and gas prices increased 
at a rate of 6% per year. 229 This is mainly because the fuel prices 
have risen. Fuel prices are still very correlated to gas and elec-
tricity wholesale markets. Retail electricity prices (for households 
and industrial consumers) have stagnated. However, there are 
significant divergences between Member States that show that 
we are still far from a single market. The following figure depicts 
the evolution of the wholesale electricity prices trend, which has 
been explained. 
~~9. EUROPEAN COMMISSION. Couwwen in Fuwpe. Eurostal. 2009. p. 205 and f<>llowing. Avail-
able at: htt p://epp.e••rostat.cceuropa.eu/cacl,ejr!Y _ OFFPLIIVKS-1 JY-09-00 liEN ;KS-DY-O'l-00 1-
EN .l'DF. [Last accessed date: .January 20 12]. 
10 J 
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Electricity prices on the rise all over Europe 
Wholesale electricity price developments 2000·2006 
yesr-ahead base load in f/MWb 
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Sm1rcc: Eitropeati C(nntnissio11 (2007). 
Furthermore, the consumer choice is still very limited. The 
consumer-switching rate, which can be used as a proxy of market 
liberalisation, is generally low especially at the household level. 
due to consumer inertia, in some cases, and to regulated prices, 
in others. This shows that fair competition is still not possible. 
On the other hand, for large industrial customers, the choice 
is higher. Whereas that is the scenario in the EU, the switching 
rates are, in general, higher for both types of customers in the 
United States."'10 
All in all, the previous paragraphs reinforce the idea that the desired 
advantages of the common market have not yet been achieved. As a 
result, we have to oYerlook the evolution of the legislation until today 
to see how far Europe is from that goal. This is especially interesting 
because the period of transposition for the "Third legislative package" 
2~10. Cfi·. O'COf\iNOR, P. R. Cu.,/omndwlce in lc'lerlrif'ily Markets:Jiom Nm•ello Nonnal. Compete. 2010. 
p. l!l. 
127 
128 
EU2020: The Lisbon Process revisited 
has expired in March 2011 (not that long ago). That will be done in the 
next section. 
The current state of EU legislation 
The beginning of the liberalisation process in the electricity sector was 
enshrined in Directive 96/92/EC ("First Electricity Directive").~n The di-
rective attained the following: 
• Eligibility: legal monopolies were removed to allow large custom-
ers a progressive choice of their suppliers. 
• Third Party Access: Vertical integrated companies that owned the 
transmission and distribution networks are obliged to grant ac-
cess to that network to other companies. 
• Unbundling: Vertical integrated companies, present at all stages 
of the sector, were obliged to start a minimum level of separa-
tion of the network business from the other activities. Thus, the 
European legislator, well aware of the economic theory of natural 
monopoly, introduced a regulated part of the market (transmis-
sion) and competitive parts (generation and supply). 
However, this directive led to very divergent regimes between Mem-
ber States, with different level of market opening. Mainly, the partial 
unbundling and the lack of obligation to establish a national regula-
tor were obstacles to the competitive functioning of the market. For 
these reasons, Directive 2003/54/EC ("Second Electricty Directive'')'232 and 
231. Directive 'l(i/')2/EC of the European Parliament and oft he Council of I 'J December 199G con-
rcrning common rule' for the internal market in electricity (OJ I 997 L 27/20). 
232. Directive 2003/54/EC European Parliament and of the Council of 2G June 200~ concerning 
common rules for t:he internal market i11 electricity and repealing Directive 96/~)2 (OJ 2003 I. 
171i;37). 
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Regulation (EC) No 1228/2003 ("Pint Cross Border Electricity Trading 
Regulation ")23" were approved. ~:H 
The Second Electricity Directive has deepened the topics covered by 
the first one: 
• Eligibility: market was opened to household customers as well as 
to non-household, leading to a full opening of the market. Nev-
ertheless, this does not, by itself, cause markets to function com-
petitivelY, since concentration was traditionally (and still is) high. 
• Third Party Access: apart from being granted access to the net-
work, the tariffs to access have to be public and an independent 
national regulator shall monitor the activities of the companies 
owning the network, after this Directive. This avoids possible 
negotiated third party regimes, in which discriminatory agree-
ments take place. However, national regulators had here a lack of 
coordination between the different Me1nber States. 
U nbundling: legal unbundling between transmission and dis-
tribution and all other activities is required after this Directive, 
whereas no ownership unbundling was required. Distribution 
companies that serve less than 100,000 connected customers are 
exempt from this obligation of unbundling (de minimis rule). 
With regard to the Cross-Border Trading Regulation, it promotes clearly the 
integration of national markets by the means of establishing principles for 
harmonising payments between different transmission system operators and 
congestion management and the allocation of cross border capacity. The 
provisions that this Regulation contains to allow private investment in inter-
connectors are of great importance, since they clearly aim at that integration. 
23:{. Regulation (EC) No 122R/2003 of the European l~trliamcnt and oft he Council of 26 June 2003 
011 condition; for access to the network f(>r cros;-bordcr exchanges of electricity (OJ 2003 L 
l7tJ!l). 
234. NCNFZ, A. f_JheTafi.,atiou of the eln.:!Titity ser:loT i-n Jlu Humju'rm Union: present state and some tfpen 
q"''liuns. World Energy Council. p. 6. 
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At the present moment, a "Third legislative package" has been released 
amending and enhancing the principles set by the aforementioned 
legislation. In this sense, three acts are remarkable: Directive 2009/72/ 
EC ("Third Electricity Directive"),2~j" Regulation (EC) No 713/2009 (cre-
ating the Agency for the Cooperation of Energy Regulators)2~11 and 
Regulation (EC) No 714/2009 ("Second Cross-BordeT Electricity Trading 
Regulation").237 The Third package was adopted in June 2009 and it 
should be transposed since 3 March 2011. The main aspects of the 
package are: 
• Unbundling: three models were presented to introduce the con-
troversial proposal of ownership unbundling. The ownership 
unbundling in the Transmission System Operator means that a 
legal person can hold shares in the network operator and a supply 
undertaking as long as it is only minority participation. Other 
model proposed is the Independent System Operator, in which 
any number of shares can still be held in both companies as long 
as they do not control the technical and commercial operation. 
The last model proposed is the Independent Ti·ansmission Oper-
ator. This model also allows the integrated companies to maintain 
ownership of network assets, because independence is secured 
by financing its investments from the capitals market and being 
supervised by the national regulator, among other requirements. 
The latter presents many drawbacks on implementation and strict 
supervision is required to assure its functioning. 
• Third Party Access: no major changes have been registered since 
the Second package. 
2:\!"J. Directive 2009/72/EC European l~u·liamcnt and of the Council of 13 July 2000 concerning com-
nlon rules lr>r lhc imcrnalmarkct in clectricitv and rcpcali11g Directive 200:)!:)4/EC: (0) 2000!. 
211/!l!l). 
23G. Regulation (EC) No 7!:-\/2009 European Parliament. and oft be Council of 13July 2009 establish-
ing an Agency for the Cooperation of Energy Regulators (0) 2009 L 211/1). 
237. Regulation (EC) No 714/2009 European Parliamem and of the Council of 13 July 2009 on condi-
tions for access to the network for cros~-horder exchange:-~ in dertridty and repealing Rq.,lldation 
(EC) No 12~H/200'l (OJ 2009, I. 211!15). 
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• Cooperation between national regulators: the Second package 
did not preclude national regulators to be dependent from the 
government. Now, regulatory authorities have to be functionally 
separated from the government with enough budgetary resourc-
es. Another innovation is the Agencv for Cooperation of Energy 
Regulators ("ACER"), based in Ljubljana, which will enhance co-
operation on cross-border issues. 
• Cooperation between'Ihnsmission System Operators: the Second 
package only provided for a non-compulsory regime of schemes 
under the Regional Initiatives. 'TI1e Third package goes further 
by creating a new body: the European Network of ·rransmission 
System Operators for Electricity ("ENTSO-E") and requiring to 
develop a ten year network plan for the region. 
• Consumer protection: the Second package already guaranteed trans-
parency of contracts and a dispute settlement mechanism; added to 
mat, me ·rhird package grants customers access to data of energy con-
sumption and tl1e composition of me energy mix, as well as me possibil-
ity to switch suppliers wim only tl1ree weeks notice. Member States are 
also obliged to cTeate an independent organism to gamer complaints 
and seek exn·a-jurisdictional settlements. 111ere is also an obligation to 
assure universal access to all household customers and small enterprises. 
Being that the regime in force, the picture is still incomplete. Many 
of these instnunents need of the proper implementation of Member 
States, which have not taken place. So far the transposition of the Third 
package in the Member States have not been reassuring, in words of the 
Commission.~38 In particular: 
"By 1 June 2011, no Member State had yet notified transposition mecLs-
ures to the Commission, although 4 Mernbn· States had filed jJartial 
238. EUROPEAN CO~lM!SSJON. 2009-2010 RejJorl 011 l'rug:1~ss in Cmding the lnlemal Gas and 
Flerlricity Market. S1aff Working Paper. <).June 20 ll. p. 3. Available at: http://ec.europa.cu/en-
eq~v/gas_ cleclricil' ·legishuion/doc/20 l OOtiO~ _iulernal_lllarkcl_report_ 2009 _ 20 l O.pdf. [Last ac-
cesscd d:ue: .Jannary 2012]. 
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notification. Onl)! in a few Member States had draft legislation been 
submitted to Parliament for adoption, while in other few Member States 
the government had been empowered by the Parliament to adojJt the 
necessary transposition measnres, but the measures themselves had not 
_)'et been adopted. Overall the state of imjJlernentation of internal market 
legislation at national level is disappointing, with still many open in-
fringements under the second package. "~:l9 
In relation with the Second package, in June 2009 the Commission 
opened 25 infringement procedures and sent Letters of Formal Notice 
with respect to breaches of the Electricity Regulation ( 1228/2003 ). After 
replies to those letters, the Commission concluded that: 
"Denmark, Estonia, Finland and Latvia had taken measures to align with 
the requirements of the Cormnunizy law. For the rest of the Member States, the 
Cornmission>s assessment jJointed out only few violations had been pmperly 
addressed arul decided in June 2010 to pursue the infringement procedures 
further and sent 35 Reasoned Opinions to the following Member States: 
Austria, Belgium, Bulgaria, Czech Republic, Germany, Spain, France, 
Greece, Hungary, lTeland, Ita~-y, Luxembourg, Netherlands, Poland, Por-
tugal, Romania, Slovenia, Slovakia, Sweden and United Kingdom. The 
Commission is currently reviewing the replies to the Reasoned Opinions it 
will decide on possible referrals to the European Court of justice. "24u 
By and large, this section has tried to underline the key aspects in the 
current status of the EU regime governing the functioning of the elec-
tricity sector and to point out several of the problems that still hinder 
its proper performance. Although advancements have been registered 
by the aforementioned legislative packages, work is still needed in the 
following areas: a suitable ownership separation is desirable to provide 
real unbundling that secures independence between the activities of 
the network part of the market and other parts; more interconnection 
is required to promote a more integrated market; and it is not to forget 
that transposition requires time, the Second legislative package should 
2'19. Ibid. 
240. Ibid. I'· 4. 
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be implemented correctly to able to move towards the following steps. 
In this sense, the implementation of this regime needs the help of other 
institutions that have the power to supervise it. "Ibis will be the focus of 
the following section. 
The road to the Single Electricity Market: 
a responsability of all 
In the previous pages we have had the opportunity to see the action of 
the European Parliament and the Council in their role as eo-legislators, 
on the one hand, and the role of the Commission in what Prof. Moreiro 
named "liquid europeism" in the EU 2020 and Energy 2020, on the other. 
Be that as it may, the effort to complete the common market has to be 
a joint one. That is to say, the institutions that are in charge of control-
ling the proper transposition of directives have to act to ensure that we 
are advancing towards the single market, and so, I believe, they do. 211 
In this sense, the European Commission and the European Court of 
Justice are as well responsible of this endeavour by the means of com-
petition law supervision and infringement procedures (as in the case of 
regulated prices). These two examples are described below. 
Competition law enforcement 
Competition policy is key to secure competitive and integrated markets 
after eliminating public monopolies for some parts of the market. Here 
the Commission has been acting in three areas: 
Eliminating possible cartels and ensuring that the operators of 
non-competitive parts of the market do not abuse their dominant 
241. lll1\TI IESOPOUI.OS. M. horn Iirlf1!,') Sector· Inquiry to Recent .+ntitmst /Jerisions i:n EumjJean Energy 
.~_\frnJwts: ComjJetilion l.rm• as a Afeons to lmjJ!emeuf Energy Sec/or RPgul!lliO'n in Ell. The Selected 
\\"orb of Michacl Diathcsopoulos. 20 I 0. 
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position (this is, compliance with articles 101 and 102 of the Trea-
ty on the Functioning of the European Union). In that way, there 
are several cases, mainly, in the gas sector. 2"12 
• Controlling mergers. There have been several years of acquisitions 
and mergers, and a few cross-border giants now dominate the EU. 
It is noteworthy that, allowing the existence of those cross-border 
giants might help the integration of the markets. Consider, for in-
stance, the decision ofthe Commission in the case Endesa/Encl.24 ~1 
In that case, at the current state of the market there is not much 
overlapping between the geographic scopes of both enterprises 
and, for that reason, the operation has been authorised with no 
major concerns; whereas, in the future the situation might as well 
change. Furthermore, I believe that the Commission is aware of 
the fact that companies with presence in several Member States 
can put pressure and investment for accelerating the establish-
ment of cross-border interconnection. If this logic were, at least 
partially, behind that decision, it would be a clear example of the 
"responsibility of all" approach. 
• Finally, controlling State Aid to energy companies ensures that 
the aids are justified and proportionate without creating unfair 
advantages for certain players. 
End-user regulated prices 
Another example of the Commission efforts to deepen the single market 
are the infringement procedures that have been opened as regards regu-
lated prices. Hrst, it is worth mentioning that regulated prices that differ 
from one country to another might hinder the internal market (as the 
European Court of Justice has stated), and they arc not justified nor ap-
propriate measures under all circumnstanccs. Member States may argue 
242. Case COMI'/~'1.401 F.ON/CllF (article 101) and case C:OMI'/:1!1.402 Gasmarktabscbottung du· 
rcb RWE (article 102). 
213. Case COMI'/M .:">491 Enei/Endesa. 
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that those regulated prices protect \'Ulnerable consumers.~ 11 However~ 
end-user regulation may distort competition by limiting the consumers-
switching rate and by creating barriers to entry for new supplicrs. 24'' It 
follows that action from the EU to remove them is necessary. ~1" 
End-user prices continue to exist in 19 countries for households and 
in 16 countries for non-household consumer, as it is mentioned in the 
latest version of the Report on the progress in creating the internal 
gas and electricity market (the Commission Staff working document 
from June 2011 ). Three countries apply regulated prices exclusively 
for households: Latvia, Poland and Spain. The situation of end-user 
electricity regulation is summarised in the following table. 
As previously mentioned, the Commission has opened a number of 
infringement procedures in 2009. ~~~ In its judgment of 20 April 2010 
(C-265/08) the European Court of Justice stated that such regulated 
prices can be in line with electricity and gas directives as long as they 
are proportionate and limited in time, in accordance with the provi-
sion that establishes the Services of General Economic Interest (article 
106 of the Treaty on the Hmctioning of the European Union).~18 This 
has changed the Commission's approach that now has to evaluate 
the suitability of the different regulations with EU law in the light of 
that judgment. There are still cases pending and we will see how this 
e\'olves. In any case, the tendency in the long-term should be to see 
24·1. AN DOUR\, S.; J!ANCHER, L.; and VAN llFR WOlJDF. M. 'finmnf., a Fumpean lc'nn'{;y Commu-
11ity: A lt>liry Projmsal. ltJiiry PmjH>.IollryJarqiWI /le/on. Not re Europe. 2010. p. 41. 
245. If regulated prices arc not in line with wholesale market conditions (this is the span ish case -dlji-
cit tanjftrio-), suppliers with higher costs will not be able to compete. This leaves the markc1 with 
only a k·w mpplicrs. The wholesale market will then not develop, nor will the retail market. 
24fi. See DE SLZZONI, P . . ·he regulated Jxrires again.,t thr mrni~Ptt European lkview of 1-:nn-l.,ry Markets. 
Vol. :o. Issue 3. October 2009. p. 28. 
24i. RCIZ Cl\LZADO, .J.; \1011\, R.; and LEOZ MARifN-CASALI.O, M. E. "!1te eumj!ean Commis-
Yiou\ ruent .-1rti·nily in the ~:ledri.rity and gas SP.rlon;: !ntegratnl .·1jJjnoach, Prllgnwli.'iJf/ and guidance iu 
F/! ComjJI'filion eufinmnent. The Antitrust Review 2011. Clobal Competition Review. p. 90. 
248. The position of the Court scCins to be aligned with that expressed by the European Regulators' 
Croup l<>r Electricity and Gas in ERCEG. End u.>er Jxrice regulation. An /CRG/c'G lt>silirm Paper. 2007. 
/dthough rhcy claim that snch tarif!S should be abolished, a period should be given to adapt 
those r<'gime~ to cmHpctitive nwrkch. 
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those regimes overruled. Otherwise, the desired common market will 
not be achieved. 
Source: European Commission (20 11 ). 
Carlos J. Moreiro Gonzalez 
Concluding remarks 
In sum, this contribution has made a summary of the current state 
of the legal framework existing at EU level for energy markets. More 
concretely, the example of the electricity sector has been studied. 
This has been contemplated within the broader framework of the 
EU 2020 Strategy and Energy 2020. All things considered, we can 
conclude: 
First, the EU 2020 Strategy has stressed the necessity of continu-
ing to work in the completion of a single market of energy. In 
order to develop that idea, the Commission has prepared the 
document Energy 2020. In the opinion of the author, both docu-
ments have been certainly useful to boost the action of the EU 
institutions in this regard, although it must not be forgotten that 
these constitute "liquid europeism" mechanisms. 
Second, the current legal framework, formed mainly by the third 
legislative package, has reinforced key issues for the liberalisation 
of the electricity market, but two considerations shall be made. 
On one hand, the third legislative package is not the panacea. 
From mv point of view, there are still lacunas on the unbundling 
methods proposed. A total ownership separation should be 
guaranteed to impede any interference in the management of 
the network part of the market by companies that participate in 
the competitive parts. On the other hand, the transposition of 
directives and the implementation of these rules are rather com-
plicated. There are still infringement procedures opened on the 
Second legislative package. Therefore, a complete implementa-
tion should be made before mm·ing one step ahead; otherwise 
the Third legislative package (although well thought) will be of 
no use. It is advisable to work on that in order to advance rapidly 
towards that desired single electricity market. 
Finally, as shown, the effort to move forward needs the coopera-
tion of the European Union as a whole. The role of the European 
137 
138 
EU2020: The Lisbon Process revisited 
Commission and the European Court ofJustice is equally vital as 
that of the legislators. 
All in all, considering the benefits attained by a single electricity mar-
ket, let's put our efforts on achieving it, as the EU 2020 Strategy wisely 
points out. 
